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1 United States Circuit Court, Southern District of New York 
Ee n Equity 

i To the honorable the Judges of the Circuit court of the United Sta 

N or the second Circuit, within and for the Southern district of New 


against Freeman D. Marckwald, of the City and county of Philadel- 
Phia and State of Pennsylvania, doing business in the city, county, 
and State of New Yor » Nd a citizen of the State of Peunsylvania 
And thereupon Your orator eo Plains ang Says, on information 
and belief that heretofore, to wit, before the tenth day of November, 
» One Antoine Bonnaz, being the Original and first inventor of 
4 Certain new and usefy] « improvement in Sewing-machine for em- 
dering, made application jy due form of law to the Proper De. 
partment of the Government of the United States for the grant of 
Its letters patent for such im Provement. 
And your orator further represents and Shows that the said An- 
toine Bonnaz, by assignment dated the twelfth vay of June, 1868, 


{ | duly 4ssigned and transferred to Your orator the full and exclusive 


— 
ten I ae 


Ment was duly recorded in the Patent Office, and to which Said ag- 
signment, ready to be Produced as this court May direct, or to a 
Certified “Opy thereof Your orator begs leave, for Zreater Certainty, 
to refer. 

And your Orator further represents and Shows that thereupon such 
Proceedings Were had that letters patent of the United States, dated 
the tenth day of Novem ber, 1868, and numbered 83910, Were issued 


In due form of law and delivered to your Orator for the Said inven- 


the United States and the territories thereof, as In and by 4 Certified 
Copy of the Said letters patent, ready to be Produced as this court 
May direct, wil] more fully appear. 

And your Orator further Shows that he has always, since the grant 
of the said letters patent, and in the exercise of the €xclusive rights 
SO granted as aforesaid, made, used, and vended to others to be Used, 
the said 1M provensente SO patented, and has had and maintained, 


Said letters Patent, and has never acquiesced In any INVasion or jn. 
ringement Of his saig rights, and that the rights 0 Your orator to 
'€ exclusive use and enjoyment of Said Inventions 4s covered by 

Said letters patent and 4CqUlesced jn by the Public has been gener. 

ally respected. 

And your °rator further Shows unto Your honors that the defenq.- 
] 3 
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EMILE CORNELY VS. FREEMAN D. MARCKWALD. 


ant herein, having full knowledge of the premises and in violation 
of your orator’s exclusive rights and privileges as aforesaid, and 
utterly disregarding the same, has, since the tenth day of November, 
1868, without the license of your orator, at the city of New York, 
New York, and Philadelphia, Pennsylvania, and at various other 
places in the United States, manufactured, used, and sold, and still 
continues to manufacture, use, and sell, one or more sewing-machines 
for embroidering embracing the improvements and inventions de- 
scribed in said letters patent and so secured to your orator; how 
many your orator is unable to say, but prays that the defendant 
may discover and set forth in his answer to this bill. 

And your orator further shows unto your honors that the validity 
of said letters patent has been fully established by judicial decrees ; 


that on the 9th day of December, 1876, your orator filed his bill of 


complaint against one Norbert J. Henderickx in the circuit 
2 court of the United States for the southern district of New 

York, praying for an injunction and other relief in equity 
against said Hendrickx for infringement of said letters patent; to 
which bill of complaint the said Hendrickx filed his answer deny- 
ing the validity of said letters patent and setting up numerous de- 
fenses thereto; whereupon a motion for interlocutory injunction 
aguinst said Henderickx was made, and was argued by B. F. Lee, 
Esq., for complainant, and by Messrs. Coudert Bros., for defendant ; 
and thereupon and on the twenty-third day of May, 1876, an inter- 
locutory injunction restraining the infringement of said letters pat- 
ent was ordered by the court, Hon. Samuel Blatchford, judge, 
against said Henderickx; that thereafter an effort was made on the 
part of said Henderickx to dissolve said injunction, and on the six- 
teenth day of June, 1876, a motion to that end was argued and de- 
nied by the court, Hon. Samuel Blatchford, judge; that thereupon 
testimony was taken, and a final decree for complainant was there- 
after entered against said Henderickx, and a perpetual injunction 
was decreed restraining the infringement of said patent. 

That on the fourth day of October, 1877, your orator filed a bill 
for infringement of said letters patent against one Jules C. Wellens 
in the circuit court of the United States for the southern district of 
New York, praying for injunction or other relief in equity against 
said Wellens for infringement of said letters patent; thereupon the 
defendant appeared by Charles Howson, Esq., and filed an answer 
denying the validity of said letters patent and alleging numerous 
defensesthereto. Whereupon a motion for an interlocutory injunce- 
tion was made, and an injunction was ordered to issue against the 
defendant Wellens on the 25th day of June, 1878. Thereupon such 
proceedings were had that a final decree against said Wellens was 
entered and a perpetual injunction was decreed restraining the in- 
fringement of said letters patent. 

That numerous bills in equity were filed during the years 1878, 
1879, and 1881 against infringers of said letters patent, in circuit 
eourts of the United States for various districts, for the use of in- 
fringing devices of different kinds, including machines known as 
Petit machines and machines made by the firm of Barequand et Fils 
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et Bonnaz and known by their name, in all of which such proceed- 
ings have been had that final decrees against the defendants in each 
and all of said suits were entered and perpetual injunctions decreed 
restraining the infringement of said letters patent ; that almost every 
one throughout the United States who has been infringing upon 
said letters patent, as far as your orator has been able to ascertain, 
has either admitted the validity of said letters patent and taken license 
thereunder without suit or has been sued, and said suits all have 
resulted in decrees being entered in favor of your orator, as herein- 
before set forth. ; 

And your orator further shows unto your honors that he will be 
subject to great and irreparable injury unless he shall obtain from 
your honors the relief hereby sought. | 

To the end, therefore, that the said defendant may, if he can,show 
why vour orator should not have the relief hereby prayed, and may, 
upon his corporal oath and according to the best and utmost of his 
knowledge, remembrance, and, belief, full, true, direct, and perfect 
answer make to all and singular the matters hereinbefore stated and 
charged as fully and particularly as if the same were hereinafter 
repeated and he thereunto distinctly interrogated, and more especially 
that he may answer and set forth— 

1. Whether he has not made or caused to be made or used or sold 
one or more séwing-machines for embroidering, constructed sub- 
siantially as described in said letters patent, since the date thereof. 

2. What amount of such machines made in accordance with said 


inventions the defendant has so made, used, or sold since the date 


of said letters patent, and what profit has been made or derived 
therefrom by the said defendant. 

3. Whether the defendant has not used or sold or caused to be used 
or sold one or more sewing-machines for embroidering, known as 
“ Barequand et Fils et Bonnaz machines.” 

4. What number of such machines, known as “ Barequand 
3 et Fils et Bonnaz” machines, the defendant has so made, used, 
or sold since the date of said letters patent, and what profit 

has been made or derived therefrom by the said defendant. 

And your orator further prays that the said defendant may be 
forthwith restrained by a writ of injunction, issuing out of and 
under the seal of this honorable court, from making, using, or vend- 
ing any machine involving or embracing or manufactured in pur- 
suance of the inventions secured to your orator by virtue of said 
letters patent numbered 83910, and from all violations or infringe- 
ments of the exclusive rights of your orator under or by virtue of 
said letters patent, and that on the final hearing of this cause the 
said injunction may be made perpetual. 

And, further, that said defendant may be decreed to account to 
your orator for all profits realized by him from the use or sale of 
machines made pursuant to the said inventions, as secured to your 
orator by said letters patent, in violation of the exclusive rights of 
your orator, and also to pay to your orator, in addition to said profits, 
the damages which have been sustained by your orator by reason 
of said infringement, and that said damages may be assessed under 
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4 EMILE CORNELY VS. FREEMAN D. MARCKWALD. 


the direction of this court, and increased, in its discretion, according 
to law; and that your orator may have such other and further relief 
in the premises as the nature of the case may require and as may 
be according to equity and good conscience. 

And may it please your honors to grant your orator a writ of sub- 
poena, to be directed to the said defendant, Freeman D. Marckwald, 
commanding him, at a certain day and under a certain penalty, to 
be and appear before this honorable court, and then and there full, 
true, direct, and perfect answer to make to all and singular the prem- 
ises, whether specially interrogated thereto or not, and further to 
stand to, abide by, and perform such further orders, directions, and 
decrees therein as to your honors shall seem meet and proper. 

EMILE CORNELY, 
By LUCAS THOMPSON, Agent. 


TURNER, LEE & McCLURE, 
Complainant’s Sol’rs. 


W. H. L. LEE, Of Counsel. 


UNITED STATES OF AMERICA, ae 
Southern District of New York, {°° 


On this 10th day of December, 1881, before me personally ap- 
peared Lucas Thompson, the agent of the complainant above named, 
who, being duly affirmed, did depose and say that he is such agent ; 
that he has read the foregoing bill in equity and knows the contents 
thereof, and that the same is true of his own knowledge except as 
to the matters therein stated to be alleged on information and belief, 
and as to those matters he believes it to be true. 

[L. s.] JAMES F. HORAN, 
Notary Public, N. Y. Co. 


4 [ Endorsed :] Circuit court of the United States for the south- 

ern district of New York. Inequity. Emile Cornely vs. Free- 
man D. Marckwald. Bill of complaint. U.S. circuit court. Filed 
Dec. 10,1881. Joseph M. Deuel, clerk. Turner, Lee & McClure, 
complainant’s solicitors, 20 Nassau street, New York. 


5 U.S. Circuit Court, Southern District of New York. 


EMILE CORNELY 
vs. 
FREEMAN D. MARCKWALD. 


To the clerk of the U.S. circuit court for the southern district of 
New York: 
Please enter our appearance for the defendant in the above-en- 
titled suit. 
Dated December 12, 1881. 
COURSEN & COURSEN, 
Solicitors for Defend-, 237 Broadway, N. Y. 
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6 [Endorsed :] U.S. circuit court, southern district of News 

York. Emile Cornely vs. Freeman D. Marckwald: Appear- 
ance for defendant by Coursen and Coursen, solic-tors, 237 Broad- 
way, N. Y. U.S. circuit court. Filed Dec. 13, 1881. Joseph M. 
Duel, clerk. 


7 United States Circuit Court, Southern District of New York. 
goto In Equity. 
To the honorable the judges of the circuit court within and for the 
southern district of New York, in equity. 
EMILE CoRNELY v. FREEMAN D. MARCKWALD. 


The answer of Freeman D. Marckwald, defendant, to the bill of 
complaint of Emile Cornely, complainant. 


This defendant, saving and reserving all and all manner of bene- 
fit of exception to the manifest errors and uncertainties of said bill 
of complaint, nevertheless, for answer thereto, or to so much and 
such parts thereof as he is advised it is material for him to make 
answer unto, answering, says: 

First. This defendant has no knowledge or information sufficient 
to form a belief, and does not know, except as informed by the bill 
of complaint, and does not admit, that at the time stated ir the bill 
of complaint, or at any other time, one Antoine Bonnaz was the 
original and first inventor of a certain new and useful improvement 
in sewing-machines for embroidering, or that he made application 
in due form of law, or at all, to the proper department of the United 
States for the grant of letters patent for such improvement, as in 
said bill of complaint is stated. 

Second. This defendant also denies any knowledge or informa- 
tion sufficient to form a belief, and does not know, except as in- 

formed by the bill of complaint, and does not admit, that the 
8 said Antoine Bonnaz, by assignment dated the twelfth day of 

June, 1868, or at any date or time, duly assigned and trans- 
ferred to Emile Cornely, the complainant, the full and exclusive 
right to all of the said invention and improvement, and leaves the 
complainant to make such proof thereof as he is advised. 

Third. This defendant has no knowledge or information sufficient 
to form a belief, and does not know, except as informed by the bill 
of complaint, and does not admit, that the complainant has, since 
the alleged grant of letters patent, or in the exclusive rights so 
granted as alleged, made, used, or vended tv others to be used, the 
said improvement so patented as alleged, or that he has had or 
maintained, until the infringement complained of in said bill of 
complaint, exclusive possession of the said improvements and inven- 
tions under and by virtue of said alleged letters patent, or that the 
complainant has never acquiesced in any invasion or infringement 
of his said alleged rights, or that the alleged rights of the complain- 
ant to the exclusive use and enjoyment of said alleged inventions 
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as covered by said letters patent were or are acquiesced in by the pub- 
lic or have been generally respected, as stated in said bill of com- 
plaint, and in these respects this defendant leaves the complainant 
to make such proof thereof as he may be advised. 

Fourth. This defendant has no knowledge or information suffi- 
cient to form a belief, and does not know, except as informed by said 
bill of complaint, and does not admit, that the validity of said 

alleged letters patent has been fully established by judicial 

9 decrees, or that on the ninth day of December, in the year 
1876, the complainant filed his bill of complaint against one 
Norbert J. Hendrickx in the circuit court of the United States for 
the southern district of New York praying for an injunction and 
other relief in equity against said Hendrickx for infringement of said 
alleged letters patent, or that tosuch bill of complaint the said Hen- 
drickx filed his answer denying the validity of said letters patent or 
setting up numerous defenses thereto, or that thereupon a motion 
for interlocutory injunction against said Hendrickx was made or was 
argued by B. F. Lee, Esq., for complainant or by Messrs. Coudert 
Bros. for defendant, or that thereupon, on the twenty-third day of 
May, 1876, or at any time, an interlocutory injunction restraining 
the infringement of said letters patent was ordered by the court, 
Hon. Samuel Blatchford, judge, against said Hendrickx, or that 
thereafter an effort was made on the part of said Hendrickx to dis- 
solve said injunction, or that on the sixteenth day of June, 1876, or 
at any time, a motion to that end was argued and denied by the 
court, Hon. Samuel Blatchford, judge, or that thereupon testimony 
was taken and a final decree for said complainant thereafter entered 
against said Hendrickx and a perpetual injunction decreed restrein- 
ing the infringement of said averred patent, or that on the fourth 
day of October, 1877, or at any time the said complainant filed a bill 
for infringement of said letters patent against one Jules C. Wellens 
in the circuit court of the United States for the southern district of 
New York praying for injunction or other relief in equity against 
said Wellens for infringement of said letters patent, or that thereupon 
the said defendant appeared, by Charles Howson, Esq., and 

10 filed an answer denying the validity of said letters patent or 
alleging numerous defenses thereto, or that thereupon a mo- 

tion for an interlocutory injunction was made and an injunction 
ras ordered to issue against said defendant Wellens on the twenty- 
fifth day of June, 1878, or that thereupon such proceedings were had 
that a final decree against said Wellens was entered and a perpetual 
injunction decreed restraining the infringement of said letters patent, 
or that numerous bills in equity were filed during the years 1878, 
1879, and 1881 against infringers of said letters patent in circuit 
courts of the United States for various districts for the use of infring- 
ing devices of different kinds, including machines known as Petit 
machines and machines made by the firm of Barignaud et Fils et 
Bonnaz and known by their name, and that in all of which such 
proceedings were had that final decrees against the defendants in 
each and all of said suits were entered and perpetual injunctions 
decreed restraining the infringement of said letters patent, or that 
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almost every one throughout the United States who has been or has 
been charged by the complainant with infringing upon said letters 
patent, so far as the complainant has been able to ascertain, has 
either admitted the validity of said letters patent and taken license 
thereunder without suit or has been sued, and said suits all have re- 
sulted in decrees being entered’in favor of the complainant, as set 
forth in the said bill of complaint. and in respect to all of such 
averments this defendant leaves the complainant to make such proof 
as he may be advised. : 
11 Fifth. -For a further defense to the said bill of complaint 
this defendant, upon information and belief, avers that long 
prior to the alleged application by the complainant for letters patent 
of the United States the alleged invention of said Bonnaz was well 
known and in public use at the city of Paris, in France, and else- 
where; that the said Bonnaz had publicly sold the said machines 
and openly dealt with them prior to applying for or obtaining any 
patent in France or the United States therefor; that said sales were 
made by said Bonnaz openly and publicly. in the year 1867 and at 
other times, to various persons, and, among others, to the complain- 
ant in this suit,and that the said complainant, in the year 1867 and 
at other times prior to the said alleged application for the letters 
patent mentioned in his bill of complaint, had dealt in such ma- 
chines and openly bought and sold the same, and that said inven- 
tions or alleged inventions had become open and dedicated to the 
public. 

Further answering the said bill of complaint, this defendant, 
upon information and belief, avers that heretofore, and since the 
_time when said alleged letters patent of the United States are stated 
to have been issued, the said Bonnaz brought an action against the 
complainant in this suit to recover against him certain moneys 
alleged to be due by the complainant to said Bonnaz by reasonof a 
contract growing out of the said alleged inventions and the alleged 
assignment thereof to the complainant; that the complainant, for a 
defense in the said action, set up and insisted that said letters pat- 
ent of the United States were invalid and void on various grounds, 

and, among others, that the same were not for a novel and 
12 useful invention, and that if the fact of novelty and useful- 

ness of the invention existed, yet it (the alleged invention) 
had been dedicated to the public, and that thereupon the said com- 
plainant offered to prove and did prove to the satisfaction of the 
court that long prior to the application of said Bonnaz for any let- 
ters patent in France or elsewhere he had openly sold and dealt in 
machines made pursuant to the said alleged invention; and the de- 
fendant in the said action also then and there proved to the satis- 
faction of the court that he had bought such machines frown said 
Bonnaz at various times in the years 1867 and 1868, and that there- 
upon said court, being a court of competent jurisdiction therefor, 
held and determined in favor of the complainant in this suit; that 
the said letters patent so granted in France prior to the issuance of 
letters patent alleged to have been made, as in the bill of complaint 
stated, were invalid and of no effect; that the said letters patent of 
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the United States covered the same subject and were for the same 
pretended inventions as were the patents set out in the bill of com- 
plaint; that thereupon a judgment was rendered in favor of the said 
complainant against the said Bonnaz discharging him from any 
obligation or pretended claim to pay any royalties or other dues 
and condemning him to pay the costs and expenses of said suit or 
action. 

For a furtier defense this defendant denies, upon information and 
belief, that since the alleged grant of the said letters patent said 
complainant has had and maintained exclusive possession of the 

said alleged inventions or improvements; but, to the contrary, 
13 this defendant, upon information and belief, avers that the 

said pretended inventions and improvements have been 
openly and notoriously in use, and he denies that the rights of the 
said complainant to the use and enjoyment of the said inventions 
have been acquiesced in or respected. : 

Sixth. This defendant, for further defense, denies that, with full 
knowledge of the premises set forth in the bill of complaint or in 
violation of the complainant’s exclusive rights and privileges, as 
aforesaid, or utterly disregarding the same, he has, since the tenth 
day of November, 1868, at the city of New York or elsewhere, manu- 
factured, used, or sold, or still continues to manufacture, use, and 
sell, any one or more sewing-machines for embroidering em- 
bracing the improvements and inventions described in said 
letters patent or so secured tothe complainant; and this defendant, 
in respect to the above specific allegations of the complaint, avers 
that he has not manufactured, used, or sold any sewing-machines 
for embroidering in any way similar or having any similar qualities 
of inventions alleged to have been sold to the complainant by said 
Bonnaz, excepting as hereinafter stated. 

Seventh. This defendant, for further answer to the bill of com- 
plaint, upon information and belief, avers— 

That in the year 1863 one Antoine Bonnaz (mentioned in the said 
bill of complaint) claimed to have invented scme improvement in 
machines for embroidering, and it is claimed by the complainant 
that in the year 1868 the said Antoine Bonnaz made and put in 

writing certain specifications with a view of obtaining for 
14 his said invention letters patent in the United States; and it 

is further claimed by said complainant that in the month of 
June, 1868, the said Antoine Bonnaz transferred to the complainant 
all the improvements made by said Bonnaz, which were reduced to 
writing by said specifications, and thereafter letters patent for the 
said improvements were granted by the United States to said Emile 
Cornely, and that said letters patent are those mentioned in the bill 
of complaint; that the said Bonnaz had obtained in France, in the 
year 1863, letters patent for a machine for embroidering, and that 
such letters patent expired by the law of France in the year 1878. 

That the letters patent alleged to have been obtained by Emile 
Cornely, the complainant, in the United States were only of and con- 
cerning an alleged invention of said Bonnaz which was protected by 
said letters patent obtained in France in the year 1863, and that said 
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Bonnaz, in the year 1868, did, as this defendant is informed, obtain 
other letters patent from the Government of France for the same in- 
vention, but that said invention in the year 1872 became and ever 
since that date has remained in public use in France, and has not 
been and is not claimed by said Bonnaz to be under the protection 
of any letters patent or other protection whatever. 

That upon the expiration of said first letters patent of the year 
1863, being in the year 1878, the said Antoine Bonnaz and the busi- 
ness firm of Barignaud et Fils, both residing in Paris, France, entered 
into a written agreement, wherein it is agreed that the embroidery 
sewing-machine (meaning the machine mentioned in the said letters 

patent of the years 1863 and 1868) had fallen into public use, 
15 and that said Bonnaz had just at the time of making the said 
agreement made an improvement in machines for embroid- 
ering, which he (Bonnaz) had patented in France by ietters patent 
No. 120,595, under date of 19th September, 1877; and it was further 
agreed by said agreement that said Bonnaz was at the same 
time the inventor of a second machine, similar in its working to the 
one last above mentioned, and said Bonnaz was then also the in- 
ventor and patentee by letters patent from the Government of France 
of a special machine, called a machine to festounée (designing in 
festoons), similar in its workings to the above-named machine, and 
by said agreement it was then and there agreed that said Bonnaz 
authorized said Barignaud & Fils exclusively to manufacture and 
sell the said machines under any and all of the above-mentioned 
patents ; and it was further agreed by the terms of said agreement 
that Barignaud & Son were the only rightful holders, during all the 
existence of the patents for France or foreign countries, of all the 
rights and privileges incident to said patents and to any or either of 
them ; also that said Bonnaz agreed not to permit any use of his 
name for any machines excepting those manufactured by said Barig- 
naud & Son; that one or more of the said kind of machines for 
which said Bonnaz had obtained a patent or patents, and the right 
to manufacture which said Bonnaz had conferred exclusively upon 
said Barignaud & Son, as above mentioned, contained some im- 
provements over the said machines covered by the patents ob- 
tained in the years 1863 and 1868, respectively, the object of which 
was to make the machine more durable and less noisy. 
16 This defendant further avers that all the machines which 
he has manufactured, used, or sold have been made by said 
Barignaud et Fils and are of the pattern and kinds covered by the 
improvement last above mentioned, as to durability and noise, and 
that all of said machines were made by said Barignaud & Fils under 
and by virtue of said agreement between them and said Bonnaz. 

This defendant, further answering, upon information and belief 
avers that before the entering into said agreement between said 
Bonnaz and Barignaud & Son the said invention and letters patent 
obtained in France in 1868, and which contained and were founded 
upon the invention which is alleged to have been sold by said Bon- 
naz to the complainant, and ever since the year 1872 had fallen into 
and been allowed by said Bonnaz to be in public use without any 
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claim of protection therefor from or by means of said letters patent 
of 1868, and that previous to the entering into of said agreement 
between said Bonnaz and Barignaud & Son the complainant knew 
and acquiesced in the public use in France of all of the said in- 
vention and of all machines made thereupon or thereunder, and 
that thereupon said Cornely had neglected and refused to pay cer- 
tain sums he had agreed to pay to said Bonnaz as long as the said 
patent of the year 1868 was in force, and that thereupon also the 
said Cornely made his solemn declaration to said effect before a tri- 
bunal in France, upon the occasion of a legal contest or process in 
said country between said Cornely and said Bonnaz upon and con- 
cerning the said patent of 1868 and the rights and liabilities of said 

respective parties thereunder, and that in the said legal con- 
17 test or process (so called in France) the said tribunal in 

France declared and established that the said patent of 1565 
did not possess any value. 

Kighth. This defendant, farther answering the bill of complaint, 
avers that the machines which he has manufactured, used, or sold, 
and which were furnished to him by or through said Barignaud & 
Son, were not identical with the machines manufactured under the 
said letters patent of the United States granted to the complainant, 
and that the machines manufactured, used, or sold by this defendant 
were constructed upon and contained a valid improvement upon 
those manufactured under said letters patent of 1868, granted in 
France and in the United States, in points of durability and diminu- 
tion of noise in the use thereof. 

Ninth. This defendant, upon information and belief, further avers 
that the nominal consideration mentioned in the cession (or assign- 
ment) claimed by the eomplainant to have been made by said 
Bonnaz to him isthe sum of one dollar, but that there was a further 
consideration for said cession, agreed to be paid by the complainant 
to said Bonnaz, of the sum of fifty frances for each machine sold by 
said Cornely, and that in fact (as this defendant is informed and be- 
lieves) the complainant did, up to the month of April, 1878, pay to 
said Bonnaz any further sum upon the alleged ground that the 
actual and valid patent of the year 1863 had come to a conclusion, 
and that all agreements respecting the same and any agreement con- 

cerning any patents of which the patent of 1863 was the 
18 basis were and was at an end, and that thereupon the said 

agreement between said Bonnaz and said Barignaud & Son 
was entered into. 

Tenth. This defendant, for a further defense, upon information 
and belief avers that previous to the making of the said cession or 
assignment by Bonnaz to Cornely the said Bonnaz had already sold 
and assigned all of his said inventions and patents thereunder to 
one Goodwin, and that therefore no rights or interests of or on be- 
half of said Bonnaz passed to or vested in the complainant by or 
through the said assignment. 

Eleventh. This defendaut, further answering the bill of complaint, 
and to answer specifically the questions set forth in fols. 10 and 11 
of said bill of complaint, says, in reply to the questions 1 and 2 (in 
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said folios of the bill of complaint), this defendant says he has not 
manufactured or used any sewing-machines for embroidering, but 
that he has sold such machines, but he denies any knowledge or in- 
formation sufficient to form a belief whether or not the said sewing- 
machine so sold by him as aforesaid, are constructed substantially 
as described in said letters patent, but this defendant admits that 
since the date of the said letters patent he has sold machines for em- 
broidering, and that all of the said machines so sold by him were, 
as this defendant is informed and believes, known as Barignaud et 
Fils et Bonnaz machines, and that the number of said machines so 

sold by this defendant is twenty-six, and that the whole 
19 of the profit that has been made or derived by this defendant 

on the sale of the said sewing-machines for embroidering 
is the sum of two hundred and thirty-four dollars—without this, that 
there is any other matter or thing in the said bill of complaint con- 
tained and not herein and hereby well and sufficiently answered and 
avoided, traversed or denied, to be true to the knowledge or belief 
of this defendant, and he prays to be hence dismissed with his 
reasonable costs and charges in this behalf most wrongfully sus- 
tained ; and this defendant prays the same benefit of the facts and 
things herein set forth as if for the reason thereof the said bill of 
complaint had been demurred to where a demurrer would have 
been proper, and the same benefits thereof as if he had specially 
pleaded to said bill of complaint. 

COURSEN & COURSEN, 
Solicitors for the Defendant, 237 Broadway, 
New York, New York. 
WM. A. COURSEN, Of Counsel. 


UNITED STATES OF AMERICA, 
Southern District of New Y ork, 


Freeman D. Marckwald, being duly sworn, deposes and says that 
he is the defendant named in the foregoing answer, and has read 
the same and knows the contents thereof, and that the same is true 
to his own knowledge, except as to the matters therein stated to be 
alleged upon information and belief, and as to those matters he be- 
lieves it to be true. 


(S’g’d) FREEMAN D. MARCK WALD. 
Sworn to before me this 11th day of February, 1882. 
(S’g’d) JOHN H. HARNETT, 


Notary Public. 


20 Due and timely service of the within answer hereby ad- 
mitted this 13th day of Feb’y, 1882. 
TURNER, LEE & McCLURE, 
Compl’t’s Sol'rs. 


[Endorsed :] X’d. U.S. circuit court, southern district of New 
York. In equity. Emile Cornely against Freeman ‘D. Marckwald. 
Copy. Answer. Coursen & Coursen, solicitors for defendant, 237 
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Broadway, New York city. U.S. circuit court. Filed Feb’y 24, 
1882. Joseph M. Deuel, cl’k. 


21 Circuit Court of the United States for the Southern District 
of New York. 


EmiILe CoRNELY 
vs. 
FREMAN D. MARCKWALD. 


These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufficiencies of 
the said answer, for replication thereunto say that they will aver 
and prove their said bill to be true, certain, and sufficient in the law 
to be answered unto, and that the said answer of the defendants is 
uncertain, untrue, and insufficient to be replied unto by these repli- 
ants, without this, that any other matter or thing whatsoever in the 
said answer contained material or effectual in the law to be replied 
unto, confessed and avoided, traversed or denied, is true; all which 
matters and things these repliants are and will be ready to aver and 
prove as this honorable court shall direct, and humbly pray as in 
and by their said bill they have already prayed. 

Dated New York, March 4, 1882. 

~ TURNER, LEE anp McCLURE, 


Complainant’s Solicitors. 


22 | Endorsed:] U. 8. circuit court, southern district of New 

York. Emile Cornely vs. Freeman D. Marckwald. Orig’! 
replication. Turner, Lee and McClure, sol’s for complainant, No. 
20 Nassau St., New York city. U.S. circuit court. Filed March 6, 
1882. Joseph M. Deuel, clerk. 


23 U.S. Cireuit Court, Southern District of New York. 


EMILE CORNELY 
vs. In Equity. 
FREEMAN D. MARCKWALD. 


Testimony taken on the part of the complainant for final hearing, 
under and pursuant to the 67th rule of the Supreme Court of the 
United States, as amended, before John A. Shields, Esq., exam- 
iner. 

New York, November 4, 1882. 
Present: B. F. Lee, Esq., for the complainant; William A. Cou- 
sen, Esq., for the defendant. :; 


FREEMAN D. MARCKWALD, being called as a witness on the part 
of the complainant and being duly sworn, testified as follows: 


Q.1. What is your name, age, residence, and occupation ? 
A. Freman D. Marckwald; age, thirty-eight; residence, Brook- 


lyn, New York; occupation, merchant. 
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24 Q. 2. Are you the defendant in this suit, and do you come 
here voluntarily or were you subpeenaed ? 

A. I am the defendant and I was subpeenaed. 

Q. 3. Do you know I[saac W. Birdseye, of Bridgeport, Connecticut, 
and Theodore C. Bates, of Worcester, Massachusetts ? 

A. I do. 

Q. 4. Have you dealt in certain embroidering machines, known to 
the trade as the “ Barignaud et Fils et Bonnaz machine,” prior to 
the commencement of this suit and within the past two years? 

Ans. Yes. ee 

Q. 5. Were some of the machines mentioned in the last question 
and answer sold by you to Birdseye and Bates above mentioned ? 

A. Yes. | 

Q. 6. Are there suits pending against said Birdseye and against 
said Bates on United States patent number 83910, upon waich this 
suit is brought, and are you defending said suits on account of your 
having sold these machines to Bates and to Birdseye for their use 
for manufacturing purposes ? 


A. Yes. 


20 Counsel for complainant offers in evidence a certified copy 

of the letters patent granted Emile Cornely, assignee of An- 
toine Bonnaz, dated November 10, 1868, number 83910, for improve- 
ment in sewing-machine for embroidering, and the same is marked 
“Exhibit Complainant’s Patent, November 4, 1882, J. A. S., exam- 
iner.” 


Q. 7. Have you examined the mechanical construction of the ma- 
chines so sold by you, and are you acquainted with the same? 


A. No. 
FREMAN MARCK WALD. 
Sworn before me— 
JOHN A. SHIELDS, 


Examiner, etc. 


Lucas THompson, being called as a witness on the part of the com- 
plainant and being duly sworn, testified as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. Lucas Thompson; fifty-three; New York city; importer. 

Q. 2. Are you the importer of the Bonnaz machines manufactured 
by Emile Cornely under patent granted to said Conely, as assignee 

of Antoine Bonnaz, number 83910, dated November 10, 1868 ;. 
26 and, if so, how long have you been engaged in that business ? 
A. I am, and I have been engaged in that business for over 

10 years. 

Q. 3. Is there a machine now on the market known to the trade 
as the “ Bariquand et Fils et Bonnaz machine,” and are you ac- 
quainted with such machine? 

A. Yes. It first appeared and became known to me about two 
years ago. 

Q. 4. Have you ever known of one of these “ Barignaud et Fils 
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et Bonnaz machines” being in possession of Isaac W. Birdseye, of 
Bridgeport, Connecticut ; and, if so, under what circumstances ? 

A. He sent one of those machines to us for repairs about a year 
ago. 

Q.5. Are you acquainted with the construction of said “ Bariqguand 
et ils et Bonnaz machines;” and, if so, can you produce a specimen 
of such a machine? 

A. Yes. 

Q. 6. Please produce such specimen to be marked as an exhibit in 
this cause. 

A. I produce it. 

The machine referred to by the witness is offered in evidence and 
marked “ Complainant’s Exhibit Bariquand Machine, November 4, 
1882, J. A. S., examiner.” ; 

27 Cross-examination by Mr. CoursEn: 

X Q. 7. Do you know anything of the engagement or arrangement 
which was made between Bonnaz and Cornely yourself? 

A. No, sir. 

X Q. 8. Anything from what Cornely has told you? 

A. No; I do not know the nature of the arrangement. 

X Q. 9. Never saw any written treaty or engagement? 

A. No. 

X Q. 10. Do you know whether Cornely has been paying, and 
when, any royalties to Mr. Bonnaz? 

A. I do not know it of my own knowledge. 

X Q. 11. From Cornely ? 

A. No. 

X Q. 12. Neither from Cornely nor from your own knowledge? 

A. No. 

X Q. 13. Know nothing about that subject of your own knowl- 
edge or from Cornely ? 

A. No. 


. 


LUCAS THOMPSON. 


Sworn before me— 
JOHN A. SHIELDS, 


Examiner, &c. 


Adjourned to November 6, 1882, at 11 a. m. 


28 New York, Nov. 6, 1882—11 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Lucas THompson, being recalled as a witness on behalf of com- 
plainant, deposes and testifies as follows: 


14 Q. Have you already been examined as a witness in this cause? 

A. Yes. 

15 Q. State whether your knowledge as an importer of and dealer 
in the several kinds of embroidering machines spoken of in your 
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previous deposition is of such a nature as to enable you to ‘under- 
stand the mechanical construction and mode of operation of such 
machines. 

A. Yes. 

16 Q. Have you read and do you understand letters patent of the 
U.S. No. 83910, dated Nov. 10, ’68, granted to Emile Cornely, as- 
signee of Antoine Bonnaz, for improvement in sewing-machines for 
embroidering, and do you understand the same and the mechanism 
described therein 7 

A. I have, and I understand. 
29 17 Q. Have you examined and do you understand Com- 
plain-t’s Exhibit “ Bariquand Machine”—its construction and 
mode of operation ? 

A. I have, and I understand it. 

18 Q. Please compare the: subject-matter of the first and second 
claims of said patent with said Exhibit “ Barignaud Machine” and 
stute the results of sach comparison. 

A. The first claim in the patent is: “1. The needle-bar carrier G, 
the universal-jointed feed bar O?,.as herein shown and described, 
and the horizontal looper shaft B, connected by means of the gear- 
ings y Y, shaft W, gearing V W, shaft y, gearings y 2, shaft U, and 
endless screws / &, substantially in the manner and for the purposes 
described.” 

I find in the Exhibit “ Bariquand Machine” the carrier bar G, 
precisely as described in the patent; the universal-jointed feed 
bar O?, precisely as described in the patent; the looper shaft B, 
precisely as described in the patent, connected by means of the gear- 

ing y Y, precisely as described in the patent; shaft W, gear- 
30 ing V W, shaft y, gearings y x, shaft U, and endless screws / k, 

precisely as described in the patent, excepting that in the 
Bariquand machine the shaft U is broken in two and connected by 
a gear. This is entirely immaterial. The combination in the Barig- 
naud machine is the same as in the patent. The second claim in 
the patent is as follows: 

“2. The mechanism, herein described, for connecting the shafts E 
D, aaetena substantially of disk F, cam-grooved disk K’, lever G’, 
spring pawl F’, rod D’, and lever B’, substantially as and for the 
purposes described.” 

I find in the Exhibit “ Bariquand Machine” the mechanism for 
connecting the shaft E D, consisting of the disk F, cam-grooved disk 
K’, precisely as described in the patent; lever G’, spring pawl F, rod 
D’, precisely as described in the patent, and the lever B’, substan- 
tially as described in the patent. The whole combination for accom- 
plishing the object of the patent are substantially the same. 


Cross-examination: 


19 X Q. Are you acquainted generally with the manufacture and 
mechanism of embroidery machines, or is your knowledge 

ol confined to these two? 
A. I have given my attention to the general construction 
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of sewing-machines for about ten years, and am acquainted with 
the general manufacture and mechanism of sewing-machines. — 

20 X Q. Have you been the agent of Mr. Cornely since the issue 
of the patent, or since when ? 3 

A. Since 1871, or thereabouts. 

21 X Q. Are you personally acquainted with the complainant ; 
and, if so, when have you met him, and where? 

A. Yes; I met him in Paris some time in the fall of 1880. 

22 X Q. Have you met him in company with Mr. Bonnaz, the 
inventor ? 

A. No. 

23 X Q. Have you met Mr. Bonnaz, the inventor ; and, if so, when 
and where ? 

A. No. 

24 X Q. Has Mr. Cornely stated to you what, if any, arrangement 

he had made with Mr. Bonnaz respecting his, Bonnaz’, in- 
32 terest in the manufacture and sale of the machines? If so, 
what did he say? 

A. He never told me the arrangement between himself and Mr. 
Bonnaz. 

25 X Q. Have you any knowledge, and, if so, what, on that sub- 
ject? 

A. I have heard that there is some agreement between Mr. Con- 
nely and Mr. Bonnaz, but what that precise arrangement is I don’t 
know. 

26 X Q. When you last met Mr. Cornely in Paris did he state to 
you anything in relation to royalties on the manufacture or sale of 
such machines that he was paying to Mr. Bonnaz? 

A. I think he told me he was paying a royalty to Mr. Bonnaz, but 
what it was I don’t know. I don’t know that any definite amount 
was mentioned. 

27 X Q. Have you any copies of any paper or papers, receipt or 
receipts, between Mr. Cornely and Mr. Bonnaz respecting such roy- 
alties or any matters connected with the machines or any of them? 

A. No. 

28 X Q. Do you know any matter connected with the machines 
or either of them between Cornely and Bonnaz except what you have 

already stated ? 
30 A. No; I don’t remember any. 
29 X Q. Do you know of anvthing of any public use, in 
France or in this country, of the machines or either of them previous 
to the issuing of the patent, in 1868? 

A. No. 

30 X Q. Do you know that the use of the machines or either of 
them has been abandoned to the public in France by Bonnaz o 
Cornely since 1868? 

A. I know it only from rumor; not from my own knowledge. 

31 X Q. What was the source of the rumor? 

A. It’s generally understood that the patent’s void, is lapsed, over 
there—I mean in France. I don’t remember any particular names 
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of parties who told me. I just remember now that Mr. Coudit, the 
} lawyer, told me. I think that’s the first knowledge I had of it. 
: 32 X Q. State what, if any, differences in mechanism or combina- 
tion other than you have already stated exist between the two ma- 
chines now here as exhibits in this cause. 
o4 A. There are no difference- as regards the working parts of 
the machine. Such differences as do exist are as follows: 
The manner that the “ Bariquand” machine is put upon the table; 
the catch to hold the spool on. I don’t see wha «ah further. 
33 X Q. State specifically whether or not there be a difference in 
the Bariquand machine whereby it is less noisy and more durable 
than the former machine covered by the patent of Mr. Cornely. 


A. Not that I know of. 
LUCAS THOMPSON. 


Sworn before me— 
JOHN A. SHIELDS, 
Examiner, &e. 
Adjourned to Wednesday, Nov. 8, 1882, at 12 m. 


Complainant rests. 


| 35 Circuit Court of the United States, Southern District of New 
York. 


4 
EMILE CORNELY 


vs. bis Equity. 
FREMAN D. MARCKWALD. 


UniIteD STaTEs OF AMERICA, ne 
Southern District of New York, 


I, John A. Shields, an examiner, duly appointed by the circuit 
court of the United States for the southern district of New York, do 
| hereby certify that the foregoing are the proofs for final hearing 
taken before me in the above-entitled cause on the part of the com- 
plainant under & pursuant to the 67th rule of the Supreme Court 
of the United States, as amended. 

I do further certify that I am not of counsel nor attorney for 
either of the parties nor in anywise interested in the event of said 


¢ cause. 
36 I further certify that Mr. B. F. Lee appeared on the part of 
| complainant and Mr. William A. Coursen appecred on the 
part of the defendant in the taking of said proofs. 
JOHN A. SHIELDS, 
Examiner, &c. 


[Endorsed :] U.S. circuit court, southern district of New York. 
Emile Cornely vs. Freman D. Marckwald. In equity. Proofs for 
final hearing on behalf of complainant, taken before John A. Shields, 
examiner. U.S. circuit court. Filed Nov. 13, 1882. Joseph Duel, 
clerk. 
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37 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Tuesday, the fourteenth day of November, in the year of 
our Lord one thousand eight hundred and eighty-two. 
Present: The Honorable Hoyt H. Wheeler, judge. 


EMILE CORNELY ) 
V8. : 
FREEMAN D. MARCKWALD. f 


The above cause coming on this day for final hearing on plead- 
ings and proofs— 
Mr. B. F. Lee is heard in behalf of complainant. 


Mr. Alfred C. Coursen is heard in behalf of defendant. 
S. A. Fy. 


38 Circuit Court of the United States, Southern District of New 
York. 


EMILY CORNELY 
US. In Equity. October Term, 1882. 
FREEMAN D. MARKWALD. 


The only question made upon the argument of this case is whether 
the proofs show that the defendant did sell an infringing machine 
or machines. Upon fuli consideration of the testimony, in view of 
the pleadings, it satisfactorily appears that he did. 

Therefore let a decree be entered for the orator for an injunction 
and an account, according to the prayer of the bill, with costs. 


HOYT H. WHEELER. 


39 [Endorsed:] U.S. C.C.,8. D. of N.Y. Cornely vs. Marck- 
wald. Decision. Wheeler, J. U. S. circuit court. Filed 
Noy. 21, 1882. Joseph M. Deuel, clerk. 


40 At a term of the circuit court of the United States of 
America for the second circuit and southern district of New 
York held at New York city on the 22d day of November, 1882. 


Present: The Honorable Hoyt H. Wheeler, judge. 


EMILE CoRNELY, Complainant, 


Us. ) In Equity. 
FREEMAN D. MARcKWALD, Defendant. 


This cause came on to be heard at the October, 1882, term of this — 
court, and was argued by counsel for the respective parties and held 
by the court under advisement until November 21, 1882. 

Now, therefore, upon consideration thereof, on motion of Turner, 
Lee & McClure, solicitors for complainant, it is ordered, adjudged, 
and decreed that the letters patent No. 83910, dated November 10th, 
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EMILE CORNELY 


1868, granted to Emile Cornely,as assignee of Antoine Bonnaz, for 
improvement in sewing-machines for embroidering, is a good and 
valid patent; that said Bonnaz was the original and first inventor 
of the improvements therein described and claimed, and also that 
the said defendant has infringed upon the said patent and upon the 
exclusive rights of the complainant under the same as the owner 
thereof. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover of the defendant the profits, gains, and ad- 
vantages which the said defendant has received or which have arisen 

or accrued to him from said infringement of the said 
41 patent by the manufacture, use, or sale of the improvements 

described and secured by the said letters patent No. 83910 
since November 10th, 1868, and also such damages, in addition to 
said profits,as the complainant may have sustained by reason of said 
infringements. 

And it is further ordered, adjudged, and decreed that the said 
complainant du recover of the defendant his costs and charges and 
disbursements in this suit,to be taxed, including all the expenses of 
the reference, as to profits and damages, hereinafter directed. 

And it is further ordered, adjudged, and decreed that it be referred 
to John A. Shields, Esq., as master pro hac vice of this court, residing 
in the city of New York, to ascertain, and take, and state, and report 
to the court an account of the gains, profits, and advantages which 
the said defendant has received or which have. arisen or accrued to 
him since November 10, 1868, from infringing the said exclusive 
rights of the said complainant by the manufacture, use, and sale of 
the said improvements patented in the said letters patent, and also 
what damages in addition thereto the complainant has sustained by 
reason of said infringements, leaving all questions as to increase of 
damages until the coming in of the report of said master. 

And it is further ordered, adjudged, and decreed that the com- 
plainant on such accounting bave the right to cause an examina- 
tion of said defendant, ore tenus or otherwise, and also the production 
of the books, vouchers, aud documents of the defendant, and that 
the said defendant attend for such purpose before said master. from 
time to time as said master shall direct. 

And it is hereby further ordered, adjudged, and decreed that a 
perpetual injunction be issued, strictly commanding and enjoining 

the said defendant, his clerks, attorneys, servants, agents, and 
42 workmen, under the pains and penalties that may fall upon 

them and each of them in case of disobedience, that they 
forthwith desist from making, manufacturing, using, or selling, in 
violation of said letters patent, any sewing-machine for embroider- 
ing known as the Bariquand et Fils et Bonnaz machines or any 
other machines for embroidering containing the improvements sub- 
stantially as described and claimed in the said letters patent. 


(Signed) HOYT H. WHEELER. 


(Endorsed:) U.S. circuit court, southern district of New York. 
Emile Cornely vs. Freeman D. Marckwald. Decree for accounting 


Bega Shp Re, Sree Si a a ae a 2 Leh ar ia oo te 
¢ ; , se a o er sig 
» ¥ 


ek te <5 . - = 
= woe > to — ~— 


SO oe er ee emer - a pee 


oe ——neeamnpwmrn or 


20 EMILE CORNELY VS. FREEMAN D. MARCKWALD. 


and perpetual injunction. Turner, Lee & McClure, sol’rs for com- 
plainant. U. S. circuit court. Filed Au. 22, 1882. Joseph M. 
Deuel, clerk. 


43 Master’s Report. Filed March 21, 1884. 


Circuit Court of the United States for the Southern District of New 
York. ° : 


EMILE CORNELY 
vs. 
FREEMAN D. MARCKWALD. 


To the judges of the circuit court of the United States for the south- 
ern district of New York: 

Under and pursuant to the decretal order made and entered 
herein November 22d, 1882, I have been attended by Mr. William 
H. I. Lee, of counsel for the complainant, and by Mr. William A. 
Coursen, of counsel for the defendant, and I have taken, considered, 
and return herewith all the evidence that was presented upon the 
questions referred. 

From such proofs it appears that the defendant sold twenty-six 
infringing machines, realizing therefrom different amounts of profit, 
as follow: 


4 machines, at a profit of $2.38 each?_-_--..-.. ---.---- $9 52 
17 . " ai "dai ilies dacen tabaaiabei ie 88 40 
5 " ‘ Bie. -wegenteibaaeudales 45 00 
26 machines, at a total SIRI sis si'te seek  siiviesslatlacaeeiiicininaiiaiae $142 92 
+f I therefore find and report that the defendant made a 


profit by reason of such infringement of one hundred and 
forty-two dollars and ninety-two cents. 
There was no contest upon this point, the data being furnished by 
the defendant and acquiesced in by the complainant. 


Damages. 


From the evidence before me it appears that the complainant has 
been active and persevering in protecting his rights under the pat- 
ent in question, and that especial pains were taken to give informa- 
tion thereof to every manufacturer whom he deemed likely to use 
the patented machine. Whether any of the many circulars and 
postal cards reached the defendant or came to his attention the. 
proofs of the complainant fail to show. The contrary is to be pre- 
sumed from the positive statement of the defendant that he was un- 
aware that he was infringing in any way upon complainant’s patent 
or upon any one’s rights until about November, 1881. The infring- 
ing machines were all sold between August 11th, 1880, and August 
4th, 1881. There is therefore no ground for holding that he was a 
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wilful and deliberate infringer, as contended by plaintiff’s counsel, 
and that all doubts and difficulties should be resolved against him. 

It further appears from the evidence that complainant has insti- 
tuted ten suits against other infringers upon the patent in question, 
all of which, with one exception, were settled on the basis of fifty 
dollars for each infringing machine. The counsel for complainant 
claims that this affords a proper measure of damages in the present 
case on the basis of a fixed and established license fee. 

‘There was a deviation in one instance, which, as appears 

45 from the testimony of Mr. Lee, was because that case presented 

“ circumstances of exceptional hardship,” but what those cir- 

cumstances were or whether they differed in any respect from those 
presented in this case I am unable to ascertain. 

It does not appear that licenses were issued to any one other than 
in the settlement of a suit. It nowhere appears that plaintiff had 
adopted the sum of $50, upon the payment of which he was pre- 
pared to granta license to any and all who wished to use the in- 
vention. 

In view of the reasons for defeating an established license fee in 
the case of Black vs. Munson, 14 Blatch., 265, I am of the opinion 
that the facts in this case do not warrant me in measuring the dam- 
ages upon the datum of a fixed and established license fee. The 
plaintiff’s claim in this respect is accordingly disallowed. | 

Another means of computing the damages insisted upon by th 
complainant is the enforced lowering of prices necessary to com- 
pete with the defendant. 

The master considers the rule in this respect well settled, where 
the facts will support the conclusion that the lowering of prices was 
solely due to the conduct of the defendant. From the schedules 
of sales put in evidence by\the plaintiff, and made up from his 
books, it appears that from January 14th, 1878, up to August 11th, 
1880, the prices at which he sold his machines fluctuated between 
$133.33, the lowest, and $166.25, the highest, a large number being 
sold at $135 and $140, the highest price above referred to being 
early in 1878 and the lowest price being just eleven days prior to 
the first sale made by the defendant. Between the first and last sale 
made by the defendant the prices of complainant ranged between 
$105 and $157.50, the average price being $136.60; prior thereto 
the average price had been about $147. From the date of the last 

sale by the defendant, August 4th, 1881, to November 22d, 
46 1882, tlhe average price obtained by plaintiff was about 

$133.50. This comparison of prices in connection with the 
large number of machines sold by the plaintiff and the small num- 
ber sold by the defendant hardly warrants the conclusion that the 
reduction was solely due to the acts of the defendant. They doubt- 
less contributed in a measure to the general result, but it would be 
purely conjectural to say how much. 

The whole reduction not being caused by the acts of the defend- 
ant, it was incumbent upon plaintiff to show how much he was 
responsible for, and failing to show this, no basis for a conclusion is 
furnished. 

Ingersoll vs. Musgrove, 14th Blatch., 541. 
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Complainant, in addition to the foregoing claims, insists that he 
was damaged from loss of sales. 

It appears from the evidence that the defendant madeall his sales 
to the customers of the complainant. Thisis uncontradicted. The 
complainant therefore claims that but for the acts of the defendant 
he would have sold twenty-six additional machines. I think the 
circumstances justify such a conclusion, and the measure of damage 
is therefore the profit of which he has been deprived on twenty-four 
machines, two of those sold by the defendant having been settled 
for. To accurately compute such damages it is necessary to ascer- 
tain first what profit the complainant actually made. Here the 
proofs signally fail. I am not informed by the record of the cost 
of these machines, a very essential factor in the problem. The com- 
plainant contends that because it is shown that the infringing ma- 
chines cost the defendant a certain sum that can be taken as the 
cost of the plaintiff’s machines. For aught that appears before me, 
the complainant’s machine may have cost to manufacture much_ 
more than theinfringing machine. It is to be presumed that plain- 

tiff knows exactly what his machines cost to manufacture or 
47 could ascertain beyond peradventure from records in his pos- 

session. Failing to furnish the necessary data for determin- 
ing the profits made by him on his machine, I am unable to ascer- 
tuin the amount of damages to which he is entitled. 

From this failure of proof I am compelled to find and report that, 
beyond the nominal sum of six cents, I am unable to assess the dam- 
ages sustained by the complainant by reason of the defendant’s in- 
fringement. 

All of which is respectfully submitted. 

Dated New York, December —, 1883. 


Counsel for the complainant filed objections, hereto annexed, to my 
draft report; which objections, upon careful consideration, I over- 
rule, and sign the foregoing as my final report. 


March 21st, 1884. 
JOHN A. SHIELDS, 
Master, etc. 


Complainant’s Objections to Draft Report Annexed to Master’s Report. 
U.S. Circuit Court, Southern District of New York. 


EMILE CORNELY \ 
US Before John A. Shields, Esq., Master. 


FREEMAN D. MARCKWALD. 


48 Complainant submits the following objections to the draft 
report of John A. Shields, Esq., master, &c.: 
I. In that the master has found that there is no ground for hold- 
ing defendant to be a wilful and deliberate infringer. 
Marckwald is defendant only in name. He is guaranteed against 
loss by a responsible firm, Bariquand et Fils et Bonnaz, of which 
Antoine Bonnaz is a member, who is the assignor to the plaintiff of 
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the patent in suit. They are the real defendants, and they cannot 
pretend ignorance of the complainant’s rights. : 

II. The complainant objects, in that the master has found that 
the facts in this case wil! not warrant the measuring of the damages 
upon the datum of a fixed and established license fee. 

The question as to whether a license fee is fixed and established 
is generally a question of law. 

The fact that in one case $30 each was accepted as a license fee for 
a few machines in place of $50 because of a defendant’s poverty and 
under circumstances of exceptional hardship does not prevent the 
establishment of a license fee of $50. The licensing of said machines 
was on or about October 8, 1877, prior to the time that the license 
fee of $50 became established. At that time the suit against Wellens 
had just been begun. No license had ever been previously granted, 
and no other was granted until August, 1878, when Wellens paid 
$50 each for a license for his machines. From that time until the 
present time every license has been granted upon the fixed and uni- 
form basis of $50 per machine, regardless of the number of the ma- 
chines, the ability of the defendants to contest, or any other consid- 
eration. It is immaterial that this license fee was paid after suits 
were begun. They were ail settled amicably. The minds of the 

parties met, and in each case an agreement resulted, fixing 
49 $50 as a license fee. How could it be more thoroughly estab- 

lished? We can find no case where the proofs show such 
trifling deviation from the fixed rule (the sole instance being on ac- 
count of poverty and peculiar hardship), and where the proofs show 
that license fees had been paid at one fixed, uniform rate for all 
other infringing machines in the United States. 

In the case at bar there is no suggestion of poverty or circum- 
stances of hardship. On the contrary, the defendant’s position ts 
exceptionably favorable, in that he is guaranteed from loss by a 
responsible firm. 

Black vs. Munson, 14 Blatch., 265, is cited as an authority that 
the license fee had not become fixed. In that case the plaintiff ad- 
mitted that there was no fixed license fee; that he granted licenses 
for suns which varied from $100 to $2,500, and that none of his 
licenses contained any limitation as to the extent to which the in- 
vention should be used. The court justly says: ‘“ No price can be 
said to be fixed or royalty established where the patentee varies his 
prices according to the courage or the ability to resist of the infringer, 
or where there are other circumstances showing the absence of a 
a fixed or established fee.” 

In the case at bar it is shown that every license granted was lim- 
ited to an individual machine: that the license fee was never varied 
from the time it first became established; that for more than five 
years the plaintiff continuously granted licenses until he had 
licensed every infringing machine in the country; that the only 
occasion when a different license fee had been accepted was before 
the license fee of $50 was established, and that a smaller sum was 
accepted “ because of defendant’s poverty.” The defendant did not 
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cross-examine as to this. If his case and that of Henderickx were 
similar it was his duty to have shown it. 
Even if the plaintiff could be made to suffer for his gen- 
50 erosity to Henderickx, it is not apparent how the master would 
be justified in. refusing to find that the plaintiff had proved 
an established license fee of at least $30. 

III. The complainant objects, in that the master has found that 
the comparison of prices of sales in connection with the large num- 
ber of machines sold by the plaintiff and the small number sold by 
the defendant hardly warrants the conclusion that the reduction was 
solely due to the acts of the defendant, and in that the master found 
that the latter reduction, not being caused by the acts of the defend- 
ant, it was incumbent upon the plaintiff to show how much the 
defendant was responsible for, and, failing to show this, no basis for 
a conclusion was furnished, citing as authority Ingersoll vs. Mus- 
grove, 14 Blatch., 541. 

The sole proofs bearing upon this subject are those offered by the 
plaintiff, which show that the plaintiff’s and defendant’s machines 
were precisely alike; that they are the only sewing-machines in the 
market which embroider; that the defendant and his customers 
were the only infringers; that the defendant sold his machines ex- 
clusively among the plaintiff’s customers at prices varying from 
$93.38 to $100; that the plaintiff’s prices prior to defendant’s in- 
fringement varied from $133.33 to $166.25, the average being about 

147. Mr. Thompson, when asked what was the effect of the sales 
made by the defendant at such greatly reduced prices, replied that 
he was forced to lower his prices to meet the market; but the proofs 
show that in not one single instance was his lowest price ($105) as 
low as the highest price of the defendant ($100). Even at his re- 
duced prices he lost sales. 3 

t was natural that his customers should decline to pay from $105 
to $157.50 for machines which they knew had been and were 
OL being sold for less than $95. The number of the defendant’s 
sales was sufficient to demoralize the market. The plaintiff 
showed great firmness in making only the small reduction that 
he did, averaging about thirteen dollars a machine; his own 
average prices, as reduced, being about $153.50, while defendant’s 
were about $95.50. No evidence was offered by defendant to con- 
tradict or modify this in the least. It was his duty to give evidence 
of such facts if they existed. The proofs show, without contradic- 
tion, that there was a reduction, and that this reduction was forced 
upon the plaintiff during a time when the country was in the greatest 
prosperity and when the prices of everything else were going up. 
There is no evidence to show that the lowering of prices was in- 
fluenced by any cause other than the defendant’s infringement. 
Without some proof of the fact such finding, based on mere con- 
jecture and guess-work, is not proper. 

The price-list of a patented article cannot be handled roughly, 
and when a patentee’s own customers are approached by an in- 
fringer and his identical machines are offered for sale and sold at a 
reduction of over fifty dollars from the patentee’s average price 
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theretofore ($147), and these machines are scattered around among 
the patentee’s own customers in small lots, the only surprising thing 
is that the patentee is not forced to reduce his own prices to a greater 
average extent than thirteen dollars or thereabouts. Couple with 
this the defendant’s failure to introduce any proof to show any other 
causes of the reduction, with ample opportunity to do so, and the 
conclusion is forced upon us that the plaintiff was compelled to lower 
his prices by the defendant’s infringement, and that the latter, in 
the absence of any evidence tending to show that other causes might 
have intervened, wasan abundantly sufficient cause for the result. 

This case is precisely like Sargent vs. Yale Lock Company, 17 
Blatch., 245, where similar damages reported by the master were 

sustained. 
52 [n Ingersoll vs. Musgrove, the patent covered but a small 
improvement on a metallic cuspidore, being an arrangement 
of a heavy bottom, by which it, was self-righting. The proofs showed 
that there were many others infringers besides the defendants; that 
there were numerous popular styles of cuspidores not included within 
the plaintiff’s patent which were introduced on the market after 
defendant began to infringe, and that under the plaintiff's lower- 
ing of prices his sales had enormously increased. There were 
numerous other less important causes tending to the same result. 
The plaintiff undertook to apportion these various causes, and swore 
that of the instrumentalities which had forced the lowering of prices 
a certain percentage was due to the defendant’s infringement. Upon 
being cross-examined he was asked to explain and give details, and 
replied that he could not. His answer was, “I bulk it.” Nothing 
more definite could be obtained from him. The master then 
made his estimate as to what percentage of the reduction the defend- 
aut had caused. It was, of course, mere guess-work, and the court 
properly set it aside as based upon mere conjecture. The defend- 
ant proved on the plaintiff's cross-examination that there were 
numerous causes which conduced to the reduction besides defendant’s 
infringement, and defendant introduced evidence showing still other 
causes conducing to thesame result. His patent covered but a small 
ae of the machine; the extent of his losses was doubtful ; what he 
iad lost from lowering his prices he had in part and perhaps wholly 
gained by the increase of sales. The evidence showing that the 
causes for this reduction were numerous and varied, the court cast 
upon the plaintiff the burden of proving what his real loss was, and 
what percentage of the loss which arose from the varied causes 
proved was due to the single cause that the defendants alone 
53 were responsible for, viz.,their own infringement ; and upon 
a failure to do that otherwise than by mere guess-work on the 
part of the master, the report was set aside. 

Ingersoll vs. Musgrove is authority for this, that when many 
causes of law are in evidence, one of which is defendant’s infringe- 
ment, it is plaintiff’s duty to fix definitely the amount of injury 
caused by defendant. It is notan authority for the proposition that 
a plaintiff is required to go outside of the record and show what 
proportion of his loss was due to causes other than the defendant’s 

93 


pean. 


26 EMILE CORNELY VS. FREEMAN D. MARCKWALD. 


infringement when the proofs do not even suggest that any such 
cause exists. But it is an authority for preventing the master from 
making any finding whatever based on conjecture, which is the only 
basis in this case for supposing the existence of any cause other than 
defendant’s infringement. 

IV. The complainant objects, in that the master has found that 
he is unable to ascertain the amount of damages to which the com- 
plainant is entitled on account of his loss of sales, owing to the de- 
fendant’s infringement. 

V. The complainant objects, in that the master has not found for 
the plaintiff in the sum of twelve hundred dollars damages, such 
damages being measured by a fixed royalty of fifty dollars per ma- 
chine on each machine sold by the defendant. 

VI..The complainant objects, in that the master has not found for 
the plaintiff in the sum of seven hundred and twenty dollars dam- 
ages, said damages being measured by a fixed royalty of not less 
than thirty dollars per machine sold by the defendant. 

VII. The complainant objects, in that the master has not found 
for the plaintiff in the sum of $3,598.22 damages on account of the 
forced lowering of his prices by reason of the defendant’s infringe- 

ment. 
54 VIII. The complainant objects, in that the master has 
found that he isunable to report theamount of damages which 
the complainant is entitled to recover by reason of his loss of sales 
occasioned by defendant’s infringement. 

The complainant objects, in that the master has not found for the 
plaintiff in the sum of $1,200 damages on account of his loss of 
sales occasioned by the defendant’s infringement. 

IX. The complainant objects, in that the master has found that, 
beyond the nominal sum of six cents, he is unable to assess the 
damages sustained by the plaintiff by reason of the defendant’s in- 
fringement. 

TURNER, LEE & McCLURE, 


Complainant's Solicitors. 
Exceptions to’ Master’s Report. Filed March 29, 1884. 


Circuit Court of the United States for the Southern District of New 
York. 


EMILE CORNELY 
v8. In Equity. 
FREEMAN D,. MARCKWALD. 


Exceptions to master’s report. 


Emile Cornely, the above-named complainant, takes the following 

exceptions to the report of John A. Shields, Esq., master, &c., filed 

in this court on the 21st day of March, 1884, pursuant to the 

55 provisions of an interlocutory decree heretofore entered 
herein: 
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I. In that the master has found that there is no ground for hold- 
ing the defendant to be a wilful and deliberate infringer. 

II. In that the master has not found that the defendant, Freeman 
D. Marckwald, is the defendant only in name, and that he is guar- 
anteed against loss by a responsible firm, Bariquand et Fils et Bon- 
naz, of which firm Antoine Bonnaz is a member, who is the assignor 
to the plaintiff of the patent in suit. 

III. In that the master has not found that the said firm of Bari- 
quand et Fils et Bonnaz wilfully induced the defendant to infringe 
upon the plaintiff’s patent. 

IV. In that the master has found that the facts in this action 
will not warrant the measuring of the damages sustained by com- 
plainant upon the datum of a fixed and established license fee. 

VY. In that the master has not found that at the time of the in- 
fringement by the defendant there was an established license fee of - 
fifty dollars upon each infringing machinesold by the defendant. 

VI. In that the master has not found for the complainant in the 
sum of twelve hundred dollars damages, such damages being meas- 
ured by a fixed royalty of fifty dollars for each infringing machine 
sold by defendant. 

VII. In that the master has not found that at the time of the 
infringement by the defendant there was an established license fee 
of not less than thirty dollars upon each infringing machine sold 

by defendant. : 
56 VIII. In that the master has not found for the complain- 

ant in the sum of at least seven hundred and twenty dollars 
damages, such damages being measured by a fixed royalty of not 
less than thirty dollars for each infringing machine sold by de- 
fendant. 

IX. In that the master has found that the comparison of prices 
of sales of machines sold by complainant and by defendant, re- 
spectively, in connection with the large number of machines soid 
by the plaintiff and thesmaller number sold by the defendant, does 
not warrant the conclusion that the reduction of prices was solely 
due to the acts of the defendant. 

X. In that the master has found that only a part of the reduc- 
tion of said prices was caused by the acts of the defendant, and that 
it was incumbent upon the plaintiff to show how much the defend- 
ant was responsible for, and, failing to show this, that no basis for a 
conclusion was furnished. 

XI. In that the master has not found that the reduction of prices 
of sales of complainant’s machines which occurred subsequent to 
the commencement of the defendant’s infringement was forced upon 
the plaintiff by the acts of the defendant, and that the defendant is 
responsible therefor. 

XII. In that the master has not found that there is no evidence 
to show that the said lowering of prices was influenced by any cause 
other than the defendant’s infringement. 

XIII. In that the master has not found that in the absence of 
evidence showing some cause contributing to the said lowering of 
prices other than the defendant’s infringement he was not justified 


, SPO TE Be her is LE PE Sr PU os eS ae ote 


28 EMILE CORNELY VS. FREEMAN D. MARCKWADLD. 


in finding that such other cause existed, because such find- 
57 ing must necessarily be based on mere conjecture and esti- 
mate. 

XIV. In that the master has found that he is unable to ascertain 
the amount of damages to which complainant is entitled on account 
of the forced lowering of prices of the complainant’s machine, caused 
by the defendant’s infringement. 

XV. In that the master has not found for the plaintiff in the sum 
of three thousand five hundred and ninety-eight 23; dollars dam- 
ages on account of the forced lowering of his prices by reason of the 
defendant’s infringement, the same being an average reduction of 
$15.95 upon the sale of 258 machines. 

XVI. In that the master has found that he is unable to report 
the amount of damages which the plaintiff is entitled to recover by 
reason of his loss of sales occasioned by defendant’s infringement. 

XVII. In that the master has not found for the plaintiff in the 
sum of at least twelve hundred dollars damages on account of his 
loss of sales occasioned by the defendant’s infringement, the same 
being an average loss of fifty dollars upon each machine the sale of 
which was lost by reason of the defendant’s infringement. 

XVIII. In that the master has found that beyond the nominal 
sum of six cents he is unable to assess the damages sustained by the 
plaintiff by reason of the defendant’s infringement. 


Dated March 29, 1884. 
TURNER, LEE & McCLURE, 


Complainant's Solicitors. 


58 Testumony Taken Before the Master. 
U.S. Circuit Court, Southern District of New York. 


EMILE CORNELY 
V8. 


FREEMAN D. MARCKWALD. 


Reference before John A. Shields, master pro hac vice. 


New York, November 25, 1882. 
Met pursuant to notice, at zoom 78, in the post-office building, 
sy 
_ Present: The master; Mr. Lee, counsel for complainant; Wm. A. 
Coursen, counsel for defendant 


Counsel for complainant offers in evidence all the fiied papers 
herein and the testimony horetofore taken herein. 


WitiiamM H. L. Ler, being produced and swori az 2 witness on 
behalf of complainant, says: . 


I am a member of the firm of Turner, Lee & McClure, and have 
been since May 1, 1876. I have for the most part taken charge of 
suits brought upon letters patent No. 83910, on which this suit is 


ed 
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brought, and I am well acquainted with the proceedings had in all 
the suits brought on this patent. To the best of my belief there 
never was any litigation on said letters patent before my firm brought 

suit thereon. The first suit brought was against Norbert J. 
59 Henderickx. The bill was filed December 9, 1876. This 

suit was contested. Messrs. Coudert Bros. appeared for the 
defendant. A motion for preliminary injunction was argued May 
19, 1877, before the Hon. Samuel Blatchford. The motion was 
granted, and an order for preliminary injunction was entered May 23, 
1877. Thereafter, and on June 16, 1877, a motion was made for a 
reargument of the motion for injunction, which, at the conclusion of 
the argument, was denied. Thereafter, and un or about October 8, 
1877, a decree for complainant was entered herein. ‘This suit was 
settled, so far as the machines at that time or theretofore in posses- . 
sion of the defendant were concerned, the facts regarding which I 
will state hereafter. | 

The next suit brought on said patent was vs. Jules C. Wellens. 
The bill was filed October 4th, 1877. 

The defendant appeared by Chas. Howson, Esq., of Philadelphia, 
and filed an answer and defended the suit. A motion for pre- 
liminary injunction was made and granted on June 25, 1878, on or 
about which day an order for preliminary injunction was entered ; 
thereafter and on August 26, 1878, a decree was entered in favor of 
the complainant. Both the decrees referred to sustained said letters 
patent. 

A money payment of damages was made licensing a certain num- 
ber of machines. 

The next suits were against Chas. Spencer & Co., in the eastern 
district of Pennsylvania, the Boston Manufacturing Company of 
Waltham, in the district of Massachusetts, and the Otis Company 
of Ware, in the same district. 

The bills in all these cases were filed December 4, 1878. In the 
first case the defendants paid $400, and eight machines were licensed. 
In the next case the defendants paid $800, and sixteen machines 
were licensed. In the last case the defendants paid $250, and five 
machines were licensed, and subsequently paid $150 more as a 

license fee upon three machines, which at first they claimed 
60 were not an infringement of the patent. In all three of these 
cases decrees were entered in favor of complainant. 

On February 10, 1879, bills were filed in the eastern district of 
Pennsy!vania vs. Conyers Button and Theodore A. Fleu, and against 
Jesson & Hannifen. The defendants settled these cases; in the first 
‘we mM. ee > wers lieanead in tho eerand aly machines » "A 
licensed at the rate of $50 a machine. Decrees in favor of com- 
plainant were entered sustaining the patent. On March 8, 1879, a 
bi!l was filed vs. The Martin Landenberger Manufacturing Company 
and athers in ‘le exetern district of Pennsylvanin. 

This case was settled and the defendants paid $800 asa liveiisé 
fee for ten machines at the rate of $50 apiece, and a decree was en- 
tered in favor of the complainant. 

On July 14, 1879, a bill was filed vs. Hermann Heller, in the 


~>; — 
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eastern district of Petiiisyivania. The defendant paid $100 as a 
license fee for two machines, and a decree was entered in favor of 
the complainant. On the same day and in the same district a bill 
was filed against Wanamaker & Brown, which was settled by pay- 
ment of license fee of fifty dollars for one machine, and a decree 
was entered in favor of the plaintiff. The infringement in all these 
cases was what was known as Pettit machines, with the exception, 
perhaps, of the suit vs. The Otis Company, in which there was a 
modified form of machine, the maker of which I do not know. 

Pursuant to instructions received from Mr. Cornely, the com- 
plainant, suit had been brought against every infringer of his patent 
who could be ascertained. 

Exceptional efforts were made under my direction to ascertain 
infringement, and by the time the suits that have been mentioned 

were all settled—that is, about October, 1879—there was not 
61 an infringing machine in the United States, as far as could 

be ascertained, that had not paid royalty upon the plaintiff’s 
patent. All of the settlements made were at the rate of fifty dollars 
license fee for each machine licensed, except in the case of Hen- 
de:ickx. In his case we were convinced that it was impossible for 
him to pay as much as fifty dollars, and there were circumstances 
of exceptional hardship, and a smaller sum, I think thirty dollars a 
machine, was accepted for a few machines. 

All the machines that were attacked had been imported into this 
country. There never was any manufacture of infringing machines 
in this country, as far as could be ascertained, and after the result 
of the suit vs. Wellens importation of infringing machines ceased, 
so far as could be ascertained, until the infringement complained of 
in this suit began. There was some delay in commencing this suit, 
owing to a mistake as to some matters of fact involving corre- 
spondence, Mr. Cornely being in Europe. The infringing machine 
in this case is what is known as the Bariquand et fils et Bonnaz 
machine. Suits have been brought for infringement of the plain- 
tiff’s said letters patent for the use of said last-mentioned machines 
against the following persons, all of which have resulted in favor of 
the plaintiff, and in all of which decrees were entered sustaining the 
plaintiff’s patent against Moritz Cohn, in the southern district of 
New York, and vs. Jacob Graf, in the same district. 

In these two cases the same identical machines were involved, the 
ownership of the machines at the time of the commencement of the | 
suit not being known. Settlement was made by payment of license 
fee of $50 for each machine; in all, $350. Lefort Bros.—The bill in 
this ease was filed November 10, 1881, in the southern district of 
New York. It resulted in a decree being entered in favor of the 
complainant, and payment of $50 apiece as a license fee for six ma- 

chines. : 
62 Warner Bros.—The bill in this case was filed the same 
day, the same district, resulted in a settlement and payment 
of $50 apiece as a license fee for two machines. Affidavits were 
taken in all these cases as to the extent of infringement. There are 
no cases pending undecided at the present time on the plaintiff’s 
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pateut except twe vs. customers of the defendant, and defended by 
lita, as £ understans. in which the proofs in this case are admitted 
by stipulation as proofs for final hearing in the two cases reieirea 
to. ‘These cases are vs. Theodore C. Bates, in the district of Massa- 
chusetts, and vs. Isaac W. Birdseye. As far as I have been able to 
ascertain, after careful inquiry, the defendant was the first to import 
infringing machines into this country, after such importation had 
ceased, for many years. 

Prior to the appearance in this country of the Bariquand et fils et 
Bonnaz machines the acquiescence in and enforcement of the plain- 
tiff’s rights under the letters patent in suit was more perfect than I 
have ever known to be the case with any other patent, and I have 
been extensively engaged in patent litigation for ten years past. 


Cross-exalpination : 


There never was any contest, in the nature of evidence, in any of 
the suits mentioned, so far as the evidence for final hearing was 
concerned. 

In the suit against Henderickx there was evidence introduced on 
defendant’s behalf on the motion for injunction. There were no dis- 
puted questions of fact in that case on the motion; at the same time 
every defense that I have ever heard seriously raised or suggested was 
introduced on that motion. In all the cases I have mentioned there 
was no serious contest made, except as above stated, in the Hender- 
ickx case. 

In the Wellens case an answer was interposed, but no tes- 

63 timony was taken for defendant. In all the cases I have 

mentioned the payments were for license and did not involve 

any sale of machines. License tags were furnished by plaintiff at 

the time of the settlements, with an agreement that they should be 

affixed to the machines of the respective defendants, which could 
be identified by their numbers. 

The amount of the license fee in each case was agreed upon be- 
tween the parties; it was not fixed by the’court. The sum of $50 
was fixed upon, as I understood it, because the plaintiff manufact- 
ured machines under tle patent very extensively, and it was esti- 
mated that there was a profit of $50 upon each machine that he sold 
himself, due to its patented features, over and above an ordinary 
manufacturer’s profits. 

I have personally no knowledge as to the cost of manufacture or 
the reasonable amount of profit of ordinary manufacturing of that 
nature. I do not remember what the mistake of fact was which 
caused delay in commencing suit, nor, upon talking it over with my 
partner, can | ascertain. As far as I am personally concerned, I, 
never did know, and I do not think my partner ever knew. 


W. H. L. LEE. 


Sworn before me— 
JOHN A. SHIELDS, 
Master, &c. 
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Lucas THompson, being produced as a witness and sworn on be- 
half of complainant, says: 

[ am of lawful age and reside in the city of New York. Iam the 
exclusive agent in this country for the sale of the machines for em- 
broidering made by the plaintiff and covered by the letters patent 
in suit and known as Bonnaz machines. I have read the deposition 

of William H. L. Lee. 
64 Q. Please state what you did in reference to notifying the 
trade of the fact that the machines for embroidering sold by 
you and made by Bonnaz and known as the Bonnaz machine were 
protected by patent. 

A. We had circulars, samples of which I produce, postal cards, 
and cards printed and sent them to all parties that were using sim1- 
lar machines or whom we thought would be likely to use such ma- 
chines in their business. We distributed a large number of said 
circulars at the Philadelphia Centennial Exhibition, in 1876, where 
we had our machine on exhibition. We sent either circulars or 
postal cards to all the hosiery, corset, and woolen manufacturers in 
the United States whose addresses we could procure. I began to do 
this in July, 1876. I produce a sample of the first circular sent 
out. 


Circular offered in evidence and marked Complainant’s Exhibit 
Circular No. 1, November 25, 1852, J. A. S., master. 


Witness continues: 

The exhibit is not one of the identical circulars, but is from the 
same frame, the address being different. In the spring of 1877 I 
sent out another circular, which I circulated very extensively. I 
produce a sample of this circular. 

Circular offered in evidence and marked Complainant’s Exhibit 
Circular No. 2, November 25, 1882, J. A. S., master. 

I produce a sample of the postal card which I first sent out in the 

centennial year as aforesaid. 

Postal card offered in evidence and marked Complainant’s Ex- 
hibit Postal Card No. 1, November 25th, 1882, J. A. S., master. 

65 I produce a business card which I had printed about the 
same time, which was very extensively distributed. 

Card offered in evidence and marked Complainant’s Exhibit Busi- 
ness Card, November 25th, 1882, J. A. S., master. 


I also produce a sample of the postal card which I sent out in the 
latter part of 1876 or first part of 1877. 


Postal card offered in evidence and marked Complainant’s Ex- 
hibit Postal Card No. 2, November 25, 1882, J. A. S., master. 


When the postal card No. 1 was exhausted postal card No. 2 was 
struck off. ' 

Q. After the favorable result in the suit vs. Henderickx what did 
you do in reference to notifying the trade? 
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A. We had a copy of the injunction and decree printed, with a 
circular attached to it stating the result of the suit, a sample of 
which I here produce. 


Paper referred to offered in evidence and marked Complainanit’s 
Exhibit Henderickx Cireular, November 25th, 1882, J. A. S., master. 


Witness resumes: 


This was circulated extensively among the trade just as were the 
other circulars. I caused a copy of it to be mailed to every address 
I could find in the United States of parties likely to use or sell such 
a machine. 

Q. After the result of the suit vs. Wellens what did you do in 
reference to notifying the trade? 

A. I had the paper which I now produce printed and had it cir- 
culated in the same manner as the Henderickx circular. 


66 Paper referred to offered in evidence and marked Compl’t’s 
Exhibit Wellens’ Circular, Nov. 25, ’82, J. A. S., master. 


Q. Who is the Bonnaz, of the firm of Bariquand et Fils et Bonnaz, 
who manufacture the machines sold by defendant ? 

A. Bonnaz, the inventor from whom Mr. Cornely procured an 
assignment of patent in suit No. 83910. 

@. What are Mr. Bonnaz’s relations to Mr. Cornely ? 

A. [understand there are difficulties between them, and unfriendly 
feeling. 

(2). How close is the resemblance between the machines as made 
by Mr. Cornely and those sold by the defendant? 

A. They are substantially the same. A great number of the parts 
are interchangeable between the two machines, and the purposes for 
which they are used are exactly the same. 

Q. After the favorable result in the Wellens case were there, as 
far as you are aware, any importations of machines infringing the 
plaintiff’s patent until the defendant began to import? 

A. No. 

Q. Is your business such that if there had been it would have 
come to your knowledge ? 

A. I make diligent efforts to inform myself of any infringements, 
and feel confident that I should have learned of any infringements 
had they existed. 

@. Have any infringing machines been manufactured in this 
country, to the best of your knowledge? | 

A. No. 


Cross-examination reserved. 


Adjourned to Wednesday, November 29, 1882, at 11 o’clock a. m. . 


67 New York, November 29, 1S82—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Adjourned to December 4, 1882, at 11 o’clock a. m. 


O—393 
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New York, Dec. 4, 1882—11 o’clock a. m. 


Met.’ pursuant to adjournment. 
Pyesent: Counsel as before. 


“ Freeman D. MarcKWwALb, being produced and sworn as a witness 


~on behalf of complainant, says: 


Tam the defendant herein. I have sold twenty-six (26) of the 
Bariquand et Bils et Bonnaz machines for embroidering ; I have re- 
ceived for them $2,508.92. The firstsale was August 11, 1880, four 
(4) machines to the Worcester Corset Company ; the next sale, Au- 
gust 19, 1880, two (2) machines to Bassett’s Corset Company : the 
next, January 27, 1881, four (4) machines to I. W. Birdseye & Com- 
pany ; the next, exth 12 , 1881, three machines to Warner Brothers; 
the next, March 12, 1881, eight machines to I. W. Birdseye & 
Company; the next, March 12, 1881, one machine to Brewster 
Brothers; the next, June 20,1881, one machine to Litchfield & 
Haskell; the next, August 4, 1881, three machines to Thomson, 
Langdon & Company. I have no such machines on hand at the 
present time. 

The way I came to sell these machines was that I received a letter 
from my Paris house, C. W. May, Firnhaber & Company, to offer 

these machines forsale. 1 think this was some time in 1880, 
68 and I sent an order for a certain number of machines. I 

was abroad in the summer of 1881, and then personally saw 
Messrs. Bariquand et Fils et Bonnaz about these machines and the 
claims made against me on account of the sale of the same. They 
agreed to protect me in the sale of these machines and save me 
harmless. The Messrs. Bariquand have the reputation of being men 
of large neans. I haveno personal knowledge on the subject, how- 
ever. I certainly should expect them to pay any judgment that 
might be obtained against me. 


Counsel for complainant admits that two of the machines sold to 
Warner Brothers have been settled for in full. 


Cross-examination: 


The first information I had in’regard to the indemnity of the 
Bariquand, Son & Bonnaz was had, as far as I recollect, after those 
to whom | sold the machines in this country were threatened by the 
complainant in this action with suits for infringement upon his 
(complainant’s) rights as patentee. I sent word of such impending 
suits to my parties in France, and I believe that they then, if not 
before, obtained assurances of such indemnity from Bariquand et 
Fils et Bonnaz. 

[ have as yet received no atnount for indemnity from anybody. 

In my sales of the machines my profits were severally as follows 

Aug. 11, 1880.—Worcester Corset Co., four machines; the cost of 

each machine, $91, and the profit on e: ach machine was $2.38. 

Aug. 19, 1850.—Bassett’s Corset Co., two machines; the cost of each, 
$91; the profits on each, $5.20. 
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Jan. 29, 1881.—I. W. Birdseye & Co., four machines, costing $91 
each ; the profits on each, $5.20. 

Mar. 12, 1881—Warner Brothers, three machines, costing $91 

each ; the profits on each, $5.20. 
69 Mar. 12, 1881.—I. W. Birdseve & Co., eight machines, cost- 
ing $91 each; the profits on each, $5.20. 

Mar. 12, 1881.—Brewster Brothers, one machine, costing $91; the 
profits, $9. 

June 25, 1881.—Litchfield & Haskell, one machine, costing $91 ; 
the profits, $9. | 

Aug. 4, 1881.—Thomson, Langdon & Co., three machines, costing 
$91 each; the profits, $9 each. 

In selling these machines to all these parties I had no knowledge 
that I was infringing the complainant’s patent or was in any man- 
ner or way interfering with his or any other person’s rights of any 
kind or nature. I have not sold any machines since the commence- 
ment of the suit against Birdseye, in November 1881, and I had no 
knowledge that I was infringing in any way upon the patent of the 
complainant or against his or any person’s rights of any kind until 
or about the commencement of the suit against Birdseye. 

The suits against Theodore C. Bates (Worcester Corset Co.) and I. 
W. Birdseye were, as I understand it,in regard only to the machines 


which I sold them respectively. 
FREEMAN D. MARCKWALD. 


Sworn before me— 
JOHN A. SHIELDS, 
Master, &c. 


Adjourned till to-morrow, Tuesday, December 5, 1882, at 3.15 p. 
m., the same place. 


70 New York, Dec. 5, 1882—38.15 p. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Lucas Tuompson, being further examined by complainant’s coun- 
sel, says: 

I have heard read the depositions of the defendant taken herein 
vesterday. In it it appears that the average price at which the de- 
fendant sold his machines was less than one hundred dollars. 

Q. The defendant began to sell infringing machines in August, 
1880. Will you please state what were the prices at which you sold 
the plaintiff’s machines prior to that time? 

A. Our regular price was one hundred and fifty-seven dollars and 
fifty cents. If parties took a quantity of the machines we made a 
reduction of the price. The lowest price was one hundred and 
thirty-five dollars. This was an import order for thirty machines 
to be taken and paid for immediately on arrival. There was no 


other sale as low as that, but some few at one hundred and forty 


dollars, but the average would be from one hundred and forty-five 
to one hundred and fifty dollars. This was the case for three years 
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previous, so far as I-can remember. t 

Q. What was the course of the prices of the plaintiff’s machines 
in the latter part of 1880? 

A. We found we were losing sales by parties saying they could 
get cheaper machines; they said they could buy the machines for 
one hundred dollars; they left the store without buying. When 
we found that the parties did not return to make purchases we 
dropped our prices to try and secure sales. 

Q. What was the extent of your sales in 1881 ? 

A. 175 machines. 
71 Q. What was the extent of your sales in 1882 to the present 
time? 

A. 160 machines. 

Q. How have your prices ranged in 1881 and 1882? 

A. We sold some machines as low as one hundred and five. We 
have sold no machines, excepting a few single machines, as high as 
one hundred and fifty-seven and a half. The prices would average 
from one hundred and twenty to one hundred and twenty-five 4 
dollars. 

Q. Were you prepared to supply the market and fill any orders 
that might have been given you during the last two years? 

A. Yes. 

Q. Are you aware of any one else from whom infringing machines 
could be purchased other than the defendant during the years from .~ ie 2 
August, 1880, down to the time he stopped selling in the United * 
States? 

A. No. 

Q. If there had been any one else is your business such that you 
would have known it, to the best of your belief? 

A. I feel confident I should have heard of it. 

Q. Well, then, as [ understand it, the parties who bought of the 
defendant either had to buy of you or of him or go without machines, 
so far as you know ? 

A. They bought them themselves if they knew where to go for 
them. They could have imported them ; but there was no place in 
this country to buy them, so far as I know. 

LUCAS THOMPSON. 

Sworn before me— 

JOHN A. SHIELDS, 
Master, &c. 


Complainant rests his prima facie case. 
Adjourned sine die. 


72 Defendant to give one day’s notice that his case is closed, 
or to take testimony within one week. 


Since my last examination I have prepared statements showing 
all our. sales of Bonnaz embroidering machine for 1878, 1879, 1880, 
1881, and 1882, showing date of sales, number of machines, names 
of purchasers, and prices paid. These statements are taken from : 
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our books, and are correct and true. In 1878 there were 78 machines 
sold at average price of $149.96; in 1879, 163 machines at average 
price $147.58 ; in 1880, 120 machines at $146.92, average price; in 
1881, 154 machines at average price $133.93; in 1882, to Dee. Ist, 
104 machines at average price $133.42. 

Papers referred to offered in evidence and marked— 
Complainant’s Exhibit 1878 Sales. 
66 6 1879 6 


66 se 1880 ce 
&é 6é 1881 sé 
6 “6 1882 <6 


I wish to correct my former testimony so far as it differs from 
these statements. 
Dec. 16, 1882. 
LUCAS THOMPSON. 


Accepted as evidence. 
WM. A. COURSEN, 
Solicitor for Defendant. 
W. H. L. LEE. 


New York, December 12, 1882—at 3 o’clock p. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of Mr. THompson: 


73 A. The suit of Cornely against Moritz Cohn: was com- 

menced March 25, 1881, and settled about June in the same 
year. I sold to all classes of business where they used embroidering 
machines. 


Redirect : 


A. My principal customers for embroidering machines were 
hosiery mills and corset manufacturers. I have read the deposition 
of Mr. Marckwald, taken on December 4. 

Q. Please state which, if any, of the persons, firms, or corporations 
to whom the defendant made sales, as shown by his testimony, were 
customers of yours. | 

A. They were all customers of mine for Bonnaz machines. 

LUCAS THOMPSON. 


The defendant here produces FREEMAN D. MARCKWALD, a witness, 
who, being duly sworn, testifies as follows: 


A. I never sold any of the Bariquand, Son & Bonnaz machines 
to any person or corporations excepting such as were corset manu- 
facturers, whose names I have already mentioned in my previous 
examination in this suit. I never advertised or made any efforts to 
effect sales, except that I may have mentioned to one or two of the 
parties to whom I did sell the fact that I could procure for them 
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such machines in Paris. ‘The others of those to whom I sold such 
machines first asked me if I could get others for them, and I told 
them I would and did. 


Defendant’s counsel offers in evidence of the fact contained therein 
bill of May 21, 1880. Thompson, Langdon and Company bought 
of Lucas Thompson and Company one Bonnaz machine, $135 ; 
74 payment made June 22d, 1880, and the same is marked De- 
fendant’s Exhibit Marckwald No. 1, December 11, 1882, J. 

A.S., master. 

Also the same in relation to Warner Brothers. April 21st, 1880, 
sold to Warner Brothers, $145; payment made May 18th, 1880, and 
the same is marked Defendant’s Exhibit M. No. 2, December 11, 
1882, J. A. S., master. 

Defendant’s counsel offers a letter and account of machines of the 
kind in controversy, or the Bonnaz machine, sold by Lucas Thomp- 
son to the Worcester Corset Company, Theo. C. Bates proprietor. 
The paper is received as evidence, subject to any correction that 
may be made by future testimony. Paper received and marked 
Defendant’s Exhibit M. No. 3, December 11, 1882, J. A. S., master. 


Adjourned to December 16, 1882, at 12 o’clock noon. 


New YorK, January 26th, 1882. 


Met pursuant to adjournment. 
Same parties present as before. 


Recross-examination of Lucas THOMPSON: 


To the best of my knowledge all the machines involved in the 
suits by Cornely on this patent were what was known as Pettit ma- 
chines, except the machines involved in the case at bar, and in the 
suit against Moritz Cohn and of Warner Brothers, whom I believe 
bought his machines from the defendant in this suit, and Lefort 
Brothers, which were Bariquand et Fils et Bonnaz. The Pettit 

machines were manufactured at Brussels, Belgium, by one 
75 Pettit or by a corporation which succeeded him in business. 

Mr. Cornely did not tell me when I was in Europe or at any 
time and I do not know from any source what is or ever has been 
the amount of royalty or license fee paid or agreed tu be paid by 
Cornely, the complainant, to Bonnaz, the alleged original inventor, 
for or on account of the embroidering machines made or sold by 
Cornely under said invention. I have no information whatever in 
regard to any license fee ever paid to the complainant in Paris by 
Bonnaz or any one else on any sale or sales of embroidering ma- 
chines under said invention to be used in the United States. I have 
no actual knowledge derived from Mr. Cornely or any other person 

in regard to the non-payment of royalties by Mr. Cornely to 
76 Mr. Bonnazon the embroidering machines, and I do not know 

that the French patent of 1863 or 1868, of Mr. Bonnaz, for 
these embroidering machines have been declared by the courts to be 
invalid. I have heard it stated—I don’t think in France, but 
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certainly in this country—to that effect. I have no knowledge what- 
ever in regard to a judgment between Cornely and Bonnaz. 


Redirect examination: 


In the suits of Cornely against Theodore C. Bates and against 


Isaac W. Birdseye the same machine is involved as in this suit. 
LUCAS THOMPSON. 


Sworn before me— 
JOHN A. SHIELDS, 
Master, &e. 


Adjourned to Feb’y 9th, 1883, at 3 p. m., for purpose of summing 
up proofs, being closed. 


N. Y., Feb’y 9th, 1888—11.80 a. m. 
77 Adjourned to meet on seven days’ notice from either party- 


78 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Monday, the twenty-third day of February, in the year of 
our Lord one thousand eight hundred and eighty-five. 
Present: The Honorable William J. Wallace, circuit judge. 


EMILE CORNELY : 
US. fq. Cal. Feb. T., ’85. 
FREEMAN D. MARCKWALD. 


The above cause coming on this day for hearing upon exceptions 
to the master’s report— 
Mr. William H. H. Lee is heard in behalf of complainant. 
Mr. William A. Coursen is heard in behalf of defendant. 
C. A. V. 


’ 


79 United States Circuit Court, Southern District of New York. 


vs. 
MARCKWALD. 


CORNELY ! 


WALLACE, J.: 


The complainant’s exceptions to the report of the master upon the 
accounting under the interlocutory decree raise the question whether 
the master erred in finding that no damages were established by the 
proofs before him. 

Lhe complainant insists that he is entitled to recover upon the 
theory that he proved an established royalty for the use of his pat- 
ented invention when licenses were granted by him to others. It 
appears that he instituted ten or eleven suits against infringers, and 
in all these cases except one a settlement was made between the 
parties, in some instances before and in others after a decree, by the 


niet 
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payment of the sum of $50 for each infringing machine sold or used 
by the respective defendants. No other testimony,was offered bear- 
ing upon the question of royalty. 

Whatever effect it might seem proper to give to this testimony, 
were the question an open one, in view of the decision in Westcott 
vs. Rude, 19 Fed. Rep., 8830, where it was carefully considered by 

Woods, circuit justice, it should be held, as there held, that 
80 evidence of paymenis made for infringements is incompetent 

to establish a price as for a fixed royalty. See also National 
Car Brake Co. vs. Terre Haute Car Co., 19 Fed. Rep., 514. There 
are so often extraneous influences, considerations of expediency, co- 
ercion, and sometimes collusion affecting settlements thus made, as 
to suggest strong practical reasons for rejecting the evidence as 
wholly unreliable. Black vs. Munson, 14 Blatch., 268. 

The complainant also insists that he should be allowed for the 
loss sustained by him by reason of the diversion of sales which ne 
would have made but for the sales made by the defendant. He 
failed, however, to give any evidence showing the cost of his ma- 
chines, and therefore there was no basis for a competition [computa- 
tion | of his loss or profits. 

The conclusions of the master are fully approved concerning the 
alleged loss of the complainant by reason of the enforced reduction 
in his prices for his machine owing to the competition of the de- 
fendant. A circumstance in addition to those suggested by the 
master as tending to show this part of the plaintiff’s claim to be 
merely conjectural is found in the fact that the complainant grad- 
ually reduced his prices from the time he first put his machines on 
the market down to the time when defendant commenced to com- 
pete, and this reduction continued after defendant was enjoined, the 
prices for 1882 being lower than they were in 1880. 

It is probable, from the fact that the defendant sold his ma- 
81 chines at an average price of about $36 below the complain- 
ant’s prices to the complainant’s customers, that the com- 
plainant has sustained damages for which he has not been 
compensated, because he would probably have sold these ma- 
chines himself and realized his usual profiton them; but, in the 
absence of any proof to show what this profit would have been, no 
other conclusion was possible than that which was reached by the 
master. He may have sold his machines at a loss. 
The exceptions are overruled. 


(Endorsed :) United States circuit court, southern district of New 
York. Cornely vs. Marckwald. Opinion. Wallace, J. U.S. cir- 
cuit court. Filed Mar. 6,1885. Timothy Griffith, clerk. 


82 At a term of the circuit court of the United States for the 
second circuit and southern district of New York held at the 
city of New York on the 13th day of March, 1885. 

Present: The Honorable William J. Wallace, circuit judge. 


me 
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EMILE CORNELY 
vs. 
FREEMAN D. MARCKWALD. 


This cause having been brought to a hearing upon the report of 
John A. Shields, Esq., to whom it was referred as master pro hac vice 
to ascertain and take and state and report to the court an account of 
the gains, profits, and advantages which the said defendant has re- 
ceived or which have arisen or accrued to him since November 10, 
1868, from infringing the exclusive rights of the complainant as the 
owner of letters patent number 83910, dated Nov. 10, 1868, for im- 
provement in sewing-machines for embroidery, by the manufacture, 
use, and sale of the said improvements patented in said letters pat- 

ent; and also what damages, in addition thereto, the com- 
83 plainant has sustained by reason of said infringement, from 

which _report, bearing date the 21st day of March, 1884, it 
appears that gains and profits have been proved to have been re- 
ceived by or to have arisen or accrued to the defendant from the 
manufacture, use, or sale of the improvements patented in said let- 
tose patent number 83910 in the sum of one hundred and forty-two 
79?, dollars, and that beyond the nominal sum of six cents no dam- 
ages have been proven to have been sustained by the said complain- 
ant from the said infringements in violation of the exclusive rights 
secured to the complainant by the letters patent aforesaid; and ex- 
ceptions to said report having been filed on behalf of the complain- 
ant— 

It is ordered, adjudged, and decreed that said exceptions be, 
and the same hereby are, overruled, and that the said master’s 
report be, and the same hereby is, in all respects confirmed, and that 
the complainant recover of the defendant the sum of one hundred 
and forty-two ;°8, dollars, the amount so reported due as aforesaid, 
with interest thereon from the 21st day of March, 1884, together 
with the costs of this suit, to be taxed by the clerk, except the costs 

upon the accounting subsequent to the master’s draft report 
84 and the costs upon the exceptions to the master’s report, 

which said costs upon the exceptions to the master’s re- 
port, to be taxed by the clerk, it is ordered, adjudged, and de- 
creed that the defendant recover of the complainant, and that the 
amount of said costs so directed to be recovered by the defendant of 
the complainant be deducted from the amounts hereinbefore directed 
to be recovered by the complainant of the defendant. 

It is further ordered, adjudged, and decreed that the complainant 
have judgment against the defendant for the balance still remaining 
due to the complainant after making such deduction, and that the 
plaintiff have execution therefor. 

WM. J. WALLACE. 


85 [Endorsed :] U.S. circuit court, on district of New 
York. Emile Cornely vs. Freeman D. Marckwald. Orig’l. 
Final decree. Turner, Lee and McClure, atty’s for compl’t, 20 Nas- 
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sau St., New York. E. Shonburg. E. W. Take notice that the 
within proposed final decree will be handed to John A. Shields, 
Esq., at his office, room 78, post-office building, in the city of New 
York, on the 11th day of March, 1885, at 10.15 o’clock a. m., with 
a request that the same be mailed to Hon. Wm. J. Wallace, judge, 
for settlement. Dated March 9th, 1885. Turner, Lee & McClure, 
compl’t’s sol’s. We admit due service of within and foregoing on 
March 9,1885. Coursen and Coursen, sol’s for defend-. U. 8. cir- 
cuit court. Filed March 14, 1885. Timothy Griffith, clerk. 


86 U.S. Cireuit Court, Southern District of New York. 


EMILE CORNELY 
v. 
FREEMAN D. MARCKWALD. 


We hereby consent that the foregoing papers shall constitute the 
record to be sent by the clerk of the circuit court of the United 
States for the southern district of New York to the United States 
Supreme Court on the appeal to said Supreme Court in the above- 
entitled cause, and that the exhibits be retained by the clerk of the 
said circuit court until the hearing of the appeal in said Supreme 
Court. 

New York, June 2nd, 1886. 

TURNER, LEE & McCLURE, 
Compl’t’s Sol’rs. 
COURSEN & COURSEN, 
D’f’t’s Sol’rs. 


87 Endorsed: U. S. circuit court. Filed June 17th, 1886. 
Timothy Griffith, clerk. 


88 United States Circuit Court, Southern District of New York, 
Second Circuit. In Equity. 


Us. 


EMILE CoRNELY, Complainant and Appellant, ! 
FREEMAN D. MarcKwatp, Defendant and Appellee. 


To the honorable the Supreme Court of the United States: 
H 


The appeal of Emile Cornely, complainant and appellant above 
named, respectfully showeth that upon the tenth day of December, 
1881, the above-named complainant filed his bill of complaint in 
the circuit court of the United States for the southern district of New 
York, in the second circuit, against the above-named defendant, 
Freeman D. Me~ckwald, in a suit in equity, alleging that said de- 
fendant had infringed the rights of the complainant therein as 
secured to him by letters patent granted on the tenth day of No- 
vember, 1868, to Emile Cornely, complainant and appellant, and 
numbered 85910, and praying for an accounting and payment to 
the complainant by the said defendant of the profits by him 
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realized, and of the damages suffered by said Emile Cornely, 
89 complainant and appellant, by reason of said infringement 

of said letters patent, and also that the writs of subpoena and 
of injunction might be issued against said defendant, his clerks, 
agents, servants, and workmen, &c. This complainant and appel- 
lant further showeth that pursuant to said prayer a subpcena ad re- 
spondendum issued out of and under the seal of said circuit court, 
and was duly served on said defendant, Freeman D. Marckwald, and 
that said defendant, Freeman D. Marckwald, appeared and answered 
said bill of complaint. 

That a general replication was filed by the complainant to said 
answer, and, issue being thus joined, thereafter testimony was taken, 
and such proceedings were had in such cause that on the 22d day 
of November, 1882, an interlocutory decree for a perpetual injune- 
tion and an accounting of profits and damages in favor of complain- 
ant was entered, and that thereafter, on the 15th day of March, 
1886,* a final decree was entered in said circuit court, by which 
said decrees it was in substance adjudged and decreed that a per- 
petual injunction issue as prayed for in the bill, and that the com- 
plainant recover of the defendant the sum of one hundred and 
forty-two ;°?, dollars as profits accruing to the defendant from the 
manufacture, use, and sale by him of the improvements patented in 
said letters patent number 83910, together with nominal damages 
in the sum of six cents, together with interest and costs to be taxed, 
which said decree is, as this appellant is advised, erroneous and 
ought to be reversed, in that no damages beyond the nominal sum 

of six cents were awarded thereby to the complainant against 
90 the defendant by reason of the said infringements in violation 

of the exclusive rights secured to the complainant by the let- 
ters patent aforesaid. 

Wherefore the appellant appeais from so much of said decree of 
said circuit court as awards the said appellant no damages beyond 
the nominal sum of six cents to the Supreme Court of the United 
States, and respectfully prays that the decree of said circuit court, 
together with the bill of complaint, answer, replication, pleadings, 
depositions, evidence, and exhibits and proceedings in said cause, 
may be sent to the Supreme Court of the United States without 
delay, and that the said Supreme Court will proceed to hear the said 
cause anew, and that the said decree of the said circuit court may 
be reversed, with costs, in so far as it awards to the complainant no 
damages beyond the nominal sum of six cents, and the complainant 
may be given the full relief prayed for in his bill of complaint, or 
such other decree made as the Supreme Court shall deem just. 


Dated April 29th, 1886. 
EMILE CORNELY, 
By TURNER, LEE & McCLURE, 
Solicitors for Appellant. 
W. H. L. LEE, Of Counsel. 


* Should read ‘‘ 1885.” 
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Appeal allowed Apr. 30, 1886. 
| WM. J. WALLACE. 


91 [Endorsed:] X’d. U.S. circuit court, southern district of 

New York. Emile Cornely vs. Freeman D. Marckwald. Copy. 
Petition on appeal. Turner, Lee & McClure, solicitors for appellant, 
20 Nassau street, New York. We admit service of a copy of the 
within citation on appeal. May Ist, 1886. Coursen & Coursen, def’t’s 


sol’s. U.S. cireuit court. Filed May 3d, 1886. Timothy Griffith, 
clerk. 
92 Know all men by these presents that we, John McClure, of 


the city of New York, and Robert A. Piper, of Brooklyn, New 
York, are held and firmly bound unto Freeman D. Marckwald, of 
the city of New York, in the sum of two hundred and fifty dollars, 
to be paid to the said Freeman D. Marckwald, his executors, ad- 
ministrators or assigns; for which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated the 29th day of April, 1886. 

Whereas at a circuit court of the United States within and for the 
southern district of New York, in a suit in equity pending in said 
court between Emile Cornely, complainant, and Freeman D. Marck- 
wald, defendant, a decree was rendered against the said defendant; 
and the said complainant having ob tained an appeal to remove the 

said cause to the Supreme Court of the United States to reverse so 

much of the decree in the aforesaid suit as awards the complainant 

no damages beyond the nominal sum of six cents, and a citation di- 

rected to the said Freeman D. Marckwald, citing and ad- 

93 monishing him to be and appear at: the October term, 1886, 

of the Supreme Court of the United States to be held at Wash- 
ington, to wit, on the second Monday of October, 1886: 

Now, therefore, the condition of the above obligation is such that 
if the said Emile Cornely shall prosecute his said appeal to effect 
and answer all damages and costs if he fail to make his plea good, 
then the ebove obligation to be void; otherwise to remain in full 


force and virtue. 
JOHN McCLURE. |L.s. 
nm. A. PIPER. . 


Hh 


In the presence of— 


JAMES F. HORAN. 


STATE, Ciry, AND CouNTYy oF New YORK, 3 


On this 29th day of April, 1886, before me personally came 

94 John McClure and Robert A. Piper, to me known and known 

to me to be the individuals described in and who executed 

the foregoing bond, and they severally acknowledged that they ex- 
ecuted the same. 


[L. s.] JAMES F. HORAN, 
Notary Public, N. Y. Co. t 
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State, Ciry, AND County oF NEw YORK, ss: 


On this 29th day of April, 1886, before me personally came John 
McClure, to me known, and, being by me duly sworn, did depose 
and say that he resides at 216 West 50th street, in the city of New 
York; that he is worth twice the sum specified in the above bond, 
over all the debts and liabilities which he owes or has incurred and 
exclusive of property exempt by law from levy and sale under an 
execution, and is a householder in the State of New York. 


JOHN McCLURE. 


95 Subscribed and sworn to before me this 29th day of April, 
1886. 
JAMES F. HORAN, 
[L. s.] Notary Public, N. Y. Co. 


STATE, CITy, AND CounTy OF NEW YORK, ss: 


On this 29th day of April, 1886, before me personaily came Rob- 
ert A. Piper, to me known, and, being by me duly sworn, did de- 
pose and say that he resides at 287 14th street, Brooklyn, New York ; 
that he is worth twice the sum specified in the above bond, over all 
the debts and liabilities which he owes or has incurred and exclu- 
sive of property exempt by law from levy and sale under an execu- 
tion, and is a freeholder in the State of New York. 


R. A. PIPER. 


Subscribed and sworn to before me this 29th day of April, 1886. 
JAMES F. HORAN, 
[L. s.] Notary Public, N. Y. Co. 


96 The foregoing bond is approved this 30 day of April, 1886. 
WM. J. WALLACE. 


97 | Endorsed :] U.S. cireuit court, southern district of New 

York. Emile Cornely vs. Freeman D. Marckwald. Bond on 
appeal. Turner, Lee & McClure, solicitors for appellant, 20 Nassau 
street, New York. U.S.circuitcourt. Filed Ap’l 30th,1886. Tim- 
othy Griffith, clerk. 


98 By the Hon. William J. Wallace, one of the judges of the 
circuit court of the United States for the southern district 
of New York. 


UNITED STATES OF AMERICA, - 
Southern District of New York, Sige 


To Freeinan D. Marckwald, Greeting : 


Whereas from so much of the decree lately made by the circuit 
court of the United States for the southern district of New York in 
a certain cause wherein Emile Cornely was complainant and Free- 
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| man D. Marckwald was defendant as awards the complainant no 
damages beyond the nominal sum of six cents the said complain- 


ant has appealed to the Supreme Court of the United States, and 

| has given good and sufficient security to prosecute his 
99 said appeal as required by law: 

| Therefore you are hereby cited and admonished to be and 

| | appear at a Supreme Court of the United States to be holden at 


Washington on the second Monday of October, 1886, pursuant to 

said appeal, to show cause, if any there be, why the decree so ap- 

| pealed from as aforesaid should not be corrected and reversed and 
| why speedy justice should not be done to the parties in that behalf. 

| | Witness the Hon. William J. Wallace, judge of said circuit court, 

} at the city of New York, on this 30th day of April, 1886. 

| WM. J. WALLACE. 

4 


Endorsed: U. S. circuit court, southern district of New 
100 York. Emile Cornelly v. Freeman D. Marckwald. Citation 
| on appeal. Turner, Lee & McClure, solicitors for appellant, 
I 20 Nassau street, New York. We adinit service of a copy of the 
= within citation on appeal May 1, 1886. Coursen & Coursen, def’t’s 
= sol’rs. U.S. circuit court. Filed May 3, 1886. Timothy Griffith, 
; | clerk. 


101 Uwnirep STATES OF AMERICA, \ ss: 
Southern District of New York, 


| I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
| 


circuit, do hereby certify that the foregoing pages, numbered from 
one to one hundred, inclusive, contain a true and complete tran- 
script of the record and proceedings had in said court in the case of 
Emile Cornely, complainant & appellant, against Freeman D. Marck- 
wald, defendant & appellee, as the same remains of record and on file 
in said olfice. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this 22d day of June, in 
the year of our Lord one thousand eight hundred and eighty-six, 
and of the Independence of the said United States the one hundred 
and tenth. 

[Seal U.S. Circuit Court, South. Dist. New York. ] 
TIMOTHY GRIFFITH, Clerk. 


| Endorsed :] Coursen & Coursen, 237 B’way. 
Endorsed on cover: S. New York C.C. U.S. No. 293. Emile 
Cornely, appellant, vs. Freeman D. Marckwald. Filed June 23, 


1886. 
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Supreme Court of the Guited States. 


OCTOBER, 1888, TERM—No. 293. 


EMILE CORNELY, APPELLANT, 
vs. 


FREEMAN D. MARCKWALD. 


Brief for Appellant. 


B. F: LEE, 
Of Counsel. 


M. B. Brown, Printer and Stationer, 49 & 51 Park Place, N. ¥ 
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Supreme Gout of the United States. 


EMILE CoRNELY, 


Appellant, 
Us. No. 293, Oct. 1888, 
; Term. 
FREEMAN D. Marckwa.p, 
Appellee. 
/ . 


Brief for Appellant. 


Statement of the Case. 


This is an appeal, from a decree of the Cireuit Court of 
the United States, for the Southern District of New York, 
dated Mareh 13, 1885. 

The bill was filed Dee. 10, 1881, by the appellant, for 
infringement of letters patent No. 83,910, dated Nov. 10, 
L568. 

On Noy. 22, 1882, an interlocutory decree for injunction 
and accounting was entered, in the usual form, with a re- 


ference to John A. Shields, Esq., as Master (p. 18.) 


The defendant interposed an answer, but took no testi- 
mony. The complainant put in his prima facie proofs, 
and the case then went practically by default. 

The Master reported $142.92 profits and six cents dam- 
ages (pp. 20-22). 

The complainant filed exceptions to that part of the 


Master’s report which dealt with questions of damages 
(pp. 26-28). 


Ee LES 


9 
ra 


The Court overruled these exceptions, confirmed the 
Master’s report, and entered the deeree, from which this 
appeal is taken (pp. 40-41). The opinion of the Court 
is printed on pp. 39-40. It makes such references to the 
Master’s report (pp. 20-22), which itself is in the nature 
of an opinion that an examination of the latter is necessary 
to a full understanding of the opinion. 


The sole question involved in this appeal is the amount 
of damages, that the appellant is entitled to recover. 


Assignments of Error. 


The appellant specifies the following errors, upon which 
he relies, and, in regard to which, the decree is alleged to 
be erroneous : 


I.—In that the said decree has confirmed the finding of 
the Master, to the effect, that the facts did not warrant 
measuring the damages, sustained by complainant, upon 
the datum of a fixed, and established license fee. 


I].—-In that the Court has not deereed, that, at the time 
of the infringement by the defendant, there was an estab- 
lished license fee of fifty dollars, upon each infringing 
machine, sold by the defendant. 


I11.—In that the Court has not decreed, that the eom- 
plainant is entitled to recover of the defendant twelve 
hundred doliars damages (such damages being measured, 
by a fixed royalty of fifty dollars, for each infringing 
machine, sold by defendant). 


IV.—In that the said decree has confirmed the finding 
of the Master, to the effect, that he was unable to ascer- 
tain the amount of damages, to which complainant was 
entitled, on account of the forced lowering of prices of the 
complainant’s machines, caused by the defendant’s in- 


fringement. 


V.—In that the Court has not decreed, that the plaintiff 
was entitled to recover of the defendant three thousand 


3 


five hundred and ninety-eight ,*,2, dollars damages, on ac- 
count of the forced lowering of his prices, by reason of the 
defendant’s infringment (being an average reduction of 
$13.95 each, upon the sale of 258 machines). 


VI.—In that the said decree has confirmed the finding 
of the Master, to the effect, that he was unable to report 
the amount of damages, which the plaintiff was entitled to 
recover, by reason of such losses, occasioned by defendant’s 
infringement. i 

VII.—In that the Court has decreed that the complain- 
ant was entitled to recover no more than six cents dam- 
ages of the defendant and confirmed the Master’s report 
to that effect. 


Brief of the Argument. 


It is now necessary, to consider more in detail the pro- 


ceedings before the Master. 


The seope of the patent was in no way limited. by the 
proofs. The Master found that complainant was entitled 
to recover the entire profits, on the defendant’s sales of in- 
fringing machines, amounting to $142.92. 


No exceptions were taken to this finding. 

The complainant undertook to prove damages : 

(1.) As measured by an established license fee. 

(2.) Caused by a foreed reduction of his own prices. 


The Master reported that no established license fee was 
proved; that although it was evident that a reduction of 
prices had been foreed by defendant’s infringement, he 
could not ascertain the exact amount of such reduetion ; 
that “beyond the nominal sum of six cents,” he was 
“unable to assess the damages sustained by the complainant 
by reason of the defendant’s infringement ” (p. 22). 


The complainant submitted objections to the draft re- 
port (pp. 22-26), which, while partaking somewhat of the 
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nature of an argument, covered the same grounds, as the 
exceptions subsequently filed. 


Complainant contended that an established license fee 
of $50 per machine had been proved, and that the proofs 
showed that the complainant had been forced to reduce his 
price by defendant’s infringement, the average reduction 
being $13.95 upon the sale of 258 machines, making 
$3,598.22. 


Wuen Damaces RecoveERABLE IN Eguiry. 

By the act of July 8, 1870, chapter 230, § 55, it was 
provided that in suits in equity for infringement of pat- 
ents, “upon a decree being rendered in any such case for 
‘an infringement, the complainant shall be entitled to re- 
“cover, in addition to the profits to be accounted for by 
“ the defendant, the damages the complainant has sustained 
‘thereby, and the Court shall! assess the same, or cause the 
“same to be assessed under its direction ’’—with a fur- 
ther provision as to increase of damages as in actions at 
law. 

These provisions are substantially re-enacted in § 4919 


of the Revised Statuces. 


“Gains and profits are still the proper measure of damage 
‘in equity suits, except in cases where the injury sustained 
“ by the infringement ts plainly greater than the aggregate 
“of what was made by the respondent.” 

Birdsall vs. Coolidge, 93 U.S., 64, 69. 

Root vs. Railroad Co., 105 U. S., 189, 200, 
201. | 

G. D. V. Co. vs. Van Antwerp, 9 O. G., 497. 


It is evident that in the case at bar a recovery of profits 
does not adequately measure the damages suffered by com- 


plainant. 


The defendant made a profit on his sales, varying from 
$2.38 to $9 on each machine (pp. 54, 35). The evidence 
shows, and the master has found, that, but for the defend- 


ta- 


& <? 
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ant’s infringement complainant would have sold all the 
machines that defendant sold (p. 22). 


The proofs also show, and the Master has found that the 
defendant’s sales “ contributed in a measure to the forced 
reduction of prices by complainant.”’ 


The Master found that complainant sustained damages, 
both by forced reduction of prices and by loss of sales (pp. 
21, 22), but reported that he was unable to fix the amount 


of sueh damages. 


ExtTENT OF INFRINGEMENT. 


The defendant sold twenty-six infringing embroidery 
machines, known as Bariquand et fils et Bonnaz machines. 
He states that when he sold them he had no knowledge, 
that he was infringing any person’s rights, until about the 
time of the commencement of suit against Birdseye in 
November, 1881 (p. 35); that he was abroad in the swm- 
mer of 1881, and personally saw Messrs. Bariquand et fils 
et Bonnaz about these machines, and the claims made 
against him, and that they agreed to protect him, and 
save him harmless (p. 34). 


How he came to obtain idemnity in the summer of 1881, 
upon claims which he first heard of in November, 1881, 


is not explained. 


The machines, which defendant sold were bought by 
a firm of which the assignor of the patent in suit was a 
member (p. 33). Bonnaz the inventor, and the complain- 
ant are unfriendly (p. 33). 

The defendant is not an innocent-infringer and doubt- 
ful points should be solved against him. 


The proofs show, and the Master has found, that com- 
plainant was exceptionally “ active and persevering in 
‘ protecting his rights under the patent in question, and 
* that especial pains were taken to give information thereof 
“ to every manufacturer whom he deemed likely to use 
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‘ the patented machines ” (20 Thompson, pp. 32-33). 
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A LICENSE FEE OF $50 FOR EACH MACHINE WAS ESTAB- 
LISHED. 


The complainant’s machines were all made in France 
and imported into this country. 


The defendant’s machines were also imported. They 


are a very close imitation of complainant’s, and many of iy 
the parts are interchangeable (p 33.) 
Complainant’s agent was, during the entire period of the 
infringement, prepared to supply the market in this 
country (p. 36). 
While it does not appear, that manufacturing licenses \ 


were granted to anyone, in this country, the general policy, 
as shown by the proofs, was to license infringing machines 
that were found here. 


Two licenses were granted prior to December, 1878. 
The number of machines licensed does not appear. 
Since December 1, 1878, sixty-eight machines had been ! 
licensed (pp. 29-30), of which fifteen were exactly the 
same as those sold by defendant. The other machines 
were known as Pettit machines, and were substantially the 
same, except possibly those of the Otis Company (p. 30). 


The uniform rate, at which each machine was licensed, 
was $50 apiece (p. 30). It further appears that Jules C. 
Wellens, prior to December 1, 1878, paid $50 apiece, as a . 
leense fee for several machines, the number of which does 
not appear. 


The only case,in which there was ever a deviation, from 
the $50. license fee, was, in the case of Henderickx 
in 1877, who did not pay $50 a machine, for this reason 
(p. 30): 


“ We were convinced that it was impossible for him to 
“* pay as much as $50, and there were circumstances of ex- 
‘“ceptional hardship, and a smaller sum, I think $30 a 
‘machine, was accepted for a few machines ” (p. 30). 
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This settlement was made in 1877, before any other in- 
fringer had appeared in the field, and before the license 
fee of $50 became established. 


There is no rule of law preventing a change in license 
fee, if a patentee can change it, and the public acquiesce. 
All that is necessary is, that a certain fee should be fixed, 
prior to the time defendant was sued, or at the utmost 
began to infringe. 


The bulk of these machines were licensed between 
December 1, 1878, and October or November, 1879 (pp. 
29-30). 


At that time it appears that ‘there was not an in- 
“ fringing machine in the United States, as far as could 
“be ascertained, that had not paid royalty upon the plain- 
“ tif’s patent (p. 30), * * * 


“ All the machines that were attacked had been im- 
‘ported into this country”; none were manufactured 
here. After the result of the Wellens suit, the: importa- 
tion ceased, until the infringement, complained of in this 
suit, began (pp. 30, 31). 


After defendant began to import, a number of similar 
machines were imported, and suits were begun, all of 
which have been settled by the payment of $50 license 
fee, except in the case of two suits against Bates and Birds- 
eye, two of defendant’s customers, the defense of which 
was assumed by the defendant (pp. 30, 31). 


It thus appears that every machine (excepting those in- 
volved in this suit), had been licensed, at the uniform rate 
of $50 per machine, except in the case of Henderickx in 
1877, whose poverty caused a deduction on a few machines. 


These facts remove the case at bar, from the strictures of 
the Court, in Black vs. Munson, 14 Blachford, 268, the 
only case cited by the Master, as supporting his rejection 
of the established license fee. 


The Court there says, that a royalty, as a criterion of 
damage, ‘can only be applied where there 1s a fixed and 
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“established price at which a license is granted. No 
“price can be said to be fixed or royalty established, 
“where the patentee varies his prices according to the 
“ courage or the ability to resist of the infringer, or 
‘‘ where there are other circumstances showing the absence 
‘¢ of a fixed or established fee.” 


It appeared by the complainant’s testimony in that suit, 
that the amount of the license fees varied from $100 to 
$2,500, and that none of the licenses limited the amount 
of business to be done under them. The Court then 
Says: 


“I know of no authority and of no principle on which, 
“under these circumstances, it can be held that damages 
“are established by the existence of a fixed license fee, 
‘or an established royalty.” 


In the case at bar, the complainant has varied his 
price, neither according to the courage, nor the ability to 
resist of the infringer, nor inany other way whatsoever, ex- 
cept that in the Hlenderickx case, in 1877, under circum- 
stances of exceptional hardship, a few machines were li- 
censed, where the defendant could pay no more, and this 
was done before the license fee was established. 


While the Courts have cast strictures on an alleged fixed 
license fee, because it was lowered on aceount of an in- 
fringer’s courage, or ability tu resist, it has never cast such 
strictures upon an act of generosity, or pity, arising from 
the inability to resist, of an infringer. : 


The reports can be searched in vain, for any case, hold- 
ing that a license fee is not established, where it appears 
that the owners of infringing machines are numerous, that 
they are scattered in various parts of the country, and that 
every infringing machine except those involved in the suit 
at bar and except in one unimportant instance, has paid a 


uniform royalty. 


Although the number of machines licensed was not very 
great, yet they bear a considerable proportion to the eom- 


plainant’s sales. 
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The learned Judge, before whom the exceptions to the 
Master’s report were argued, expressed orally upon the 
argument his dissent to the Master’s views, upon the effect 
of the Hendrickx settlement. He makes no reference to it, 
however, in his opinion (p. 39). 


He seemed to consider himself bound to follow Wescott 
vs. Rude, 19 F. R., 880, and National Car Brake Co. vs. 
Terre Haute Car Co.. 19 F. R., 514. These cases hold 
broadly (obiter) that payments of royalties, for past in- 
fringement, or in settlement of suits are not sufticient to 
establish a license fee. 


¢ 


In the. case at bar, the opinion referring to such pay- 
ments says: “ There are so often extraneous influences, con- 
“siderations of expediency, coercion, and sometimes 
“collusion, affecting settlements thus made, as to suggest 
“ strong practical reasons for rejecting the evidence (of such 
“ payments) as wholly unreliable.” 


Collusion or bad faith is to be proved, and not pre- 
sumed. 


Coercion is generally, perhaps always, an important fac- 
tor, in the payment of royalties. If there were no fears, 
that such payments could be enforced, they would not be 
made. No one could afford to make them, if he knew, 
that it was optional with his competitor to make them, or 
not, as he preferred. 


“ Extraneous influences ”’ and “ considerations of expedi- 
ency ’’ are merely softened expressions for cvercion, in its 
broad meaning. 


The test is, whether or not the patentee has sold his in- 
vention to the public for a fixed price, not how he sold it. 


The facts in this case are quite unique. The plaintiff 
has adopted the policy of supplying the public himself. At 
the same time, when infringing machines have been 
brought into this country, he has preferred to license them 
rather than to enjoin their use, or seek the destruction of 
the machines, as was his strict right. The owners of such 
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machines have uniformly paid royalties. We contend that 
this establishes the right of the plaintiff to recover like 
royalties upon other imported machines, such as those of 
the defendant. As to such machines certainly the royalty 
had become fixed. 


The Cireuit Courts have not uniformly held that licen- 
ses, taken after suit begun, could not be considered, as es- 
tablishing a license fee. A recent case decides directly the 
contrary (McKennan and Acheson, -//.). 

Cary vs. Lovell Mfg. Co., 47 O. G., 525. 

We submit, that an established royalty has been proved, 
within the rulings of this Court. 


Clark vs. Wooster, 119 U. &., 822, 326. 


Forcep LOWERING OF PRICEs. 


The forced lowering of a complainant’s prices by the 
infringement of a defendant is a well-known basis of 
damages. 


Yale Lock Mfg. Co. vs. Sargent, 117 U. S., 536. 


The defendant sold twenty-six machines, beginning in 
1880 (p. 34). 


The complainant’s sales were as follows: 


In 1878, 78 machines; average price......... $149 96 
“1879, 163 " 7 were res ee 147 58 
« 1880,120 « z ai 
“1881,154 « “ eee 133 93 


nw 


‘1882, to November 22, the date of the inter- 
locutory decree, 104 machines; average price 133 42 


(p. 37). 


Prior to August 11, 1880, when the defendant began to 
infringe, the complainant’s prices varied between $133.33, 
the lowest, and $166.25, the highest, the average being 
about $147. After the defendant began to infringe, the 
complainant’s prices ranged, between $105 and $157.50, 
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and the average was much lower (p. 21). The average ' 
reduction, according to our calculation, is $13.95 upon an 
agevregate sale of 258 machines (p. 37). 

During the period, that the defendant infringed, there 
was no other person in the United States, who was selling 
machines in competition with the plaintiff, embodying the 
features of the patent in suit, and no person could buy 
these machines, in the United States, except from the 
plaintiff, or the defendant (p. 36). All purchases of the 
defendant were made by customers of the plaintiff (p. 37). 
The complainant was prepared to fill any orders that might 


be given (p. 36). 


The average of defendant’s prices was about 95.50. 
(pp. 34-35). 


The effect of this infringement is described by Mr. 
Thompson, complainant’s agent, as follows : 


‘‘ We found we were losing sales by parties saying they 
‘could get cheaper machines; they said they could buy 
‘the machines for $100; they left the store without buy- 
‘ing. When we found that the parties did not return to 
‘make purchases, we dropped our prices to try and se- 


- 


. a 


~ 


“ cure sales ”’ (p. 36). 


The plaintiff's lowest price was $105 and defendant’s 


highest price was $100. 


The plaintiff showed firmness, in making only the small 
reduction, that he did, averaging less than $14 a machine. 


His own average prices, asreduced, were about $133.50, 
while defendant’s were about $38 lower, viz.: $95.50. 


The proofs show without contradiction, that there was 
a reduction. This reduction was forced upon the plaintiff, 
during a period of general prosperity. There is no evi- 
dence, that the lowering of prices was influenced, by any 
‘ause, other than the defendant’s infringement. Without 
some proof of the fact, such finding, based on mere conjec- 
ture and guess-work, is not proper. 
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When infringing machines are sold at a reduction of 
over $50 (about 35 per cent.) from the patentee’s average 
prices theretofore ($147), and these machines are scattered 
among the patentee’s own customers in small lots, the sur 
prising thing is, that the patentee is not foreed, to reduce 
his prices, to a greater average extent, than between $13 
and $14—between 9 and 10 per cent. as against 35 per 
cent. 


The burden of proof is upon complainant, to show dam- 
ages. We have shown that defendant sold for $95.50 the 
same machines, that complainant had previously sold at 
$147, making a difference of $51.50; that the defendant’s 
sales were as injurious as possible, every one of them being 
made to the complainant’s own customers ; the Master has 
found, that the plaintiff would have made such sales, if the 
defendant had not. This finding is abundantly sustained 
by the evidence. Upon this state of facts there would seem 
to be no doubt, that the complainant was forced to make 
the comparatively small reduction, that he did make, by 
defendant’s infringement. 


This shifts the burden of proof, and casts the burden, 
upon the defendant, of showing, either that the reduction 
was not caused by him, or that there was some other ele- 
ment, which influenced the reduction. 


The Master’s finding in this connection is instructive. 
He says that the defendant’s sales ‘“* doubtless contributed 
‘in a measure, to the general resuit, but it would be purely 
‘‘ conjectural to say how much. The whole reduction not 
‘“ being caused by the acts of the defendant, it was ineum- 
“ bent on plaintiff to show how much he was responsible 
“ for, and failing to show this, no basis for a conelusion is 
“ furnished ” (Ingersoll vs. Musgrove, 14 Blateh., 541.) 


Ingersoll vs. Musgrove is authority for this : that when 
many causes of loss are in evidence, one of which is 
defendant’s infringment, it is plaintiff’s duty, to prove the 
amount of injury caused by defendant. It is not 
authority for allowing the Master, to go outside the reeord, 
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and find, that a certain proportion of the loss is due, to 
causes, of which there is no evidence, and put the burden 
of proof upon complainant, to show how much of his 
losses are due, to the defendant’s acts, which are in evi- 
dence, and how much to conjectural causes, not in evidence. 


Ingersoll. vs. Musgrove is an authority, which forbids 
the Master, to base any conclusion, upon estimate or guess 
work. 


In that case the evidence showed, that the causes for the 
reduction were numerous, and varied, and the Court cast 
upon the plaintiff the burden of proving, what his real loss 
was, and what percentage of the loss, which arose from the 
varied causes proved, was due to the single cause, for 
which alone defendant was responsible, viz.: his own in- 
fringement ; and upon a failure to do that, otherwise than 
by guesswork, the report was set aside. 


If Ingersoll vs. Musgrove is authority for holding, that 
a complainant cannot base his damages upon estimate and 
conjecture, it in like manner prevents a refusal to award 
damages, where such refusal is based upon estimate and 
conjecture. The opinion of the Court (p. 543) says: 


“The evidence on which those conclusions were 
“reached, was in the shape of estimate and conjecture and 
‘‘ opinion, and afforded no proper basis for a report of ac- 
“‘ tual damages by a forced reduction of prices.” 


In the case at bar, the complainant having proved the 
reduction, and a sufficient cause, the JJaster undertakes to 
find that there were other causes, and he does not even base 
his conccuston on the estimate, conjecture or opinion of a 
witness, but goes outside the record, to supply the lack of 
evidence, supporting his position. 


The principle invoked is analogous to that established, 
where a defendant proves use of an invention, prior to the 
date of plaintiff’s application fora patent, and then the 
plaintiff endeavors to prove an earlier date of invention. 
The burden of proof has been shifted, and the same strict- 
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ness of proof is required of a plaintiff, which was origi- 
nally required of a defendant. 


James vs. Campbell, 104 U. S8., 368. 


Fitch vs. Bragg (16 F. R., 247), resembles the case at 
bar closely. The damages were based upon forced re- 
duction of prices. We quote from the language of the 
Court (p. 247), which might with equal appositeness be 
used in the case at bar: 


“It has occured to me that the reduction might have 
been owing in -part to the commercial success, and enter- 
prise of the defendants, in pushing their goods, upon the 
market, and in effecting sales, where the plaintiffs could 
not; but no exception was taken to the Master’s report on 
this ground, and the suggestion was not made before bim, 
and I do not suppose that the principle that the plaintiff 
must affirmatively show by satisfactory evidence, how 
much of the damages was attributable to the infringement, 
means that after he has proved that the infringement was 
the sufficient operative cause of the entire damage, and has 
refuled all the suggestions of contributory cayses, which 
the defendant mace, he must disprove the existence of all 
the possible causes, which might have existed, but which it 
was not suggested ever did exist. 


THE AMOUNT OF LOSS BY FORCED REDUCTION OF PRICES. 


The plaintiff's sales were as follows (p. 37) : 


For 1878, 78 machines, at ...... ........ $11,697 25 
For 1879, 163 machines, at...... ee 24,055 85 
For 1880, 120 machines, at............ ~~~. 1600 @& 


Total for the years 1878, 1879, 1880, 361 
machines, at ... RE re Te ee Cs Ye $53,383 338 
Average price for machine, $147.87. 


[t is fair to suppose, that during the year 1881, the effect 
ot defendant’s unlawful competition was felt, in full force, 
and that such effect continued to the time, when the de- 


fendant gave his evidence. 
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When the trade is once demoralized and prices are falling 
rapidly, purchasers refrain from buying, under the idea 
that prices will go lower still, and there is not that regular 
and natural demand, that there is when prices are steady. 


The following were the prices after 1880: 


For the year 1881, 154 machines, at $20,675 74 


Kor the year 1882, to November 22, 104 


ra ae 13,876 50 
Total for 1881 and 1882, to November 22, 
258-machines, at............. wece.... $94,552 24 


Average price for machine, $133.92. 


Average price per machine at the prices at which they 
formerly sold, $147.87. 


Total prices that the 258 machines, sold in 1881 and 
1882, to November, 22, would have brought, if the sales 


had been at prices theretofore ruling........ $38,150 46 
SN as, ook eo 4 he wrsie guna alam ME nals 3,598 22 


This represents all the plaintiffs losses, from 
lowering of prices, susceptible of proof, although, 
the average price prior to 1881 would probably have been 
higher, had it not been for the defendant’s infringement in 
the latter portion of 1880, and therefore the losses from 
forced reduction of prices, shown by the table, is less, as 
shown, than it is in fact. 


Conclusion. 


This Court has, in several recent cases, departed from 
the exacting rules, laid down in many cireuit court deci- 
sions, which seemed to require an exactness of proof, which 
could not be attained in many meritorious cases, and which 
worked great practical injustice. 


Where damages have been sliown, extreme exactness, in 


roving to a nicety, precise amounts has not been re- 
> a 2 
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quired. Where there have been substantial profits or 
damages as in the case at bar, a substantial recovery will, 
if possible, be awarded. 
Gould’s Mfg. Co. vs. Cowing, 105 U.S., 253. 
Tilghman vs. Proctor, 125 U. 8., 136. 
Yale Lock Mfg. Co. vs. Sargent (supra). 
Callaghan vs. Meyers, 46 O. G., 565. 


The decree of the Court below should be reversed, and 
that Court should be directed, to enter a decree in favor of 
complainant, for $1,200 (being license fees on 24 ma- 
chines),* with interest from the time the defendant made 
his respective sales, or, if no license fee is held to have been 
established, for $3,598.22 (being the amnount of damages 
from forced lowering of prices), with full costs, in the 
Court below, and in this Court. 


If thisCourt should hold, that the complainant is limited, 
in his damages, to the established license fee, permission to 
move for an increase of damages, under the statute, should 
be given. 

B. F. Les, 
Of Counsel for Appellant. 


* The number of machines sold was 26. If damages are to be measured by a 
license fee, appellant asks license fees upon but 24 machines, for reasons not 
appearing in the record. 


a eT 
PRO Maes yw 
ae oe eS 


See WTR) pe Foor 


OCTOBER TERM, 1888 — 


EMILE CORNELY, 
Appellant, 


AGAINST 


FREEMAN D. MARCKWALD, 
Appellee. 


Brief in Reply to Brief for Appellant. 


WILLIAM A. COURSEN, 
Of Counsel for Appellee. 


_———-- > © 6<i @<0 Ge =. 


NEW YORK: 
P. F. McBreen, Steam Law and Job Printer, 
61 Beekman S8t., Cor. Gold St. 


| 
| 


Se 


‘Sa Pinan alae eis, 


A RE se smi eee 


~~ 


’ 
4 
‘abe E 


P. F. McBrEEN, Law and Job Printer, 61 Beekman St., N. Y. 


Supreme Gourt of the Cited States. 


EMILE CORNELY, 


Appellant, 


s . No. 293, Oct., 1888 
against Term. 


FREEMAN D. MARCKWALD, 
Appellee. 


Brief in reply to brief for Appellant. 


In reply to the query of the complainant’s coun- 
sel, touching the suggested inconsistency of the de- 
fendant in his testimony, in regard to when he 
knew of the claims of the complainant against him 
(page 35 of Record), and the time when (page 34) he 
obtained some assurance of indemnity, we remark: 
The first sales of the defendant were in August, 
1880. There was evidently no apprehension in the 
mind of the defendant in regard to his sales of the 
machines, until the summer of 1881. He may 
either have had intimations of the complainant’s 
claims before he went to Europe, or it is possible 
that his first apprehensions may have been excited 
during his visit to Paris, in his consultation with 
Barriquand, Fils and Bonnaz. At all events, we 
may believe that his first definite knowledge of 
legal claims for damages was imposed upon him by 
the suit brought against Birdseye, to whom the 
defendant had sold some machines. 
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We request the Court to look at some of the tes- 
timony of W. H. L. Lee (one of the solicitors of 
the complainant) as touching some of the points 
made by the counsel for the complainant in his 
brief (p. 7). The witness states (p. 31, fol. 62, of 
Record book) that ‘‘ * * the defendant was the first 
to import infringing machines into this country, 
after such”’ (¢. e. other) ‘‘importations had ceased 
Jor many years.” 

On page 7 (of brief) we find this point taken by 
the complainant, ‘‘ The bulk of these machines were 
licensed between December, 1, 1878, and October or 
November, 1879 (pp. 29-30). ’’ If those machines 
were imported ‘‘ many years’’ before the importa- 
tions by the defendant (as must have been, to verify 
the testimony of the witness, just above mentioned) 
why was the gieat delay in bringing suit against 
the infringers 4 

Again we call attention to the same page (7) of 
complainant’s brief, where it is stated, ‘‘ After de- 
fendant began to import, a number of similar 
machines were imported,’’ ete. (pp. of Record 
cited, 30 and 381.) We fail to find upon the 
cited pages, or either of them, orin the record, 
any proof, or really any intimation of the facts 
asserted in the brief, as above quoted. 

We are constrained to direct this Court’s atten- 
tion tothe inferential character which pervades the 
learned brief for the complainant. In addition to 
such points, in this regard, as are specifically noted 
above, we may cite the following instances: 

At pages 4and 5 the brief states that ‘* The evi- 
dence shows, and the Master has found, that but for 
the defendant’s infringement complainant would 
have sold all the machines that defendant sold.’’ 

It appears that there must bean inference here of 
some right to make the reference, other than the 
assignments of error (pp. 2, 3 of brief), in which 
the point of damages by loss of sales is not men- 
tioned. 


>) 


Again, at p. 11 of the brief is the positive asser- 
tion that ‘* During the period that the defendant 
infringed there was no other person in the United 
States who was selling machines in competition 
with the plaintiff, embodying the features of the 
patent in suit, and no person could buy these ma- 
chines in the United States, except from the 
plaintiff, or the defendant,’’ and in support thereof 
the brief cites p. 36 of the Record. If the Court 
will inspect page 36 of the Record, it wil! no doubt 
observe that, although the witness for complainant 
whose testimony is there recorded was given every 
facility of suggestion whereby he might, if it were 
true, swear to the above alleged facts positively, 
yet he three times, in three consecutive answe1s, 
refuses tO SO Swear, and says, I was not ‘‘aware.’’ 
and ‘‘to the best of your’’ (my) ‘‘belief” I ‘feel 
confident I should have heard of it, and to the ques- 
tion, ‘Well, then, as Z understand it the parties 
who bought of the defendant either had to buy of 
youorof him, or go without machines, so far as you 
know,’ he still declines to make either a categor- 
ical or a direct reply, and answers, ‘*They bought 
them themselves if they knew where to go for them. 
They could have imported them; but there was no 
place in this country to buy them, so faras I 
know.’ 

And the inference is only widened by a reference 
to the testimony of another witness for complain- 
ant, at pp. 29, 30 (to fol. 62), where it is shown that 
from December 9, 1876, down to November 10, 1881 
(covering the entire period of defendant’s infringe- 
ment, Aug. 11, 1880, to Aug. 4, 1881, pp. 34, 35), 
suits were being prosecuted by this complainant for 
infringement of this patent, against persons who, 
it is nowhere pretended, were customers of the de- 
Fendant 

And again, at page 9 of the brief, occurs the 
Statement that ‘‘The learned judge, before whom 
the exceptions to the Master’s report were argued, 
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expressed orally upon the argument his dissent to 
the Master’s views upon the effect of the Hendrickx 
settlement. He makes no reference to it, however, 
in his opinion.’’ Unless the concluding sentence 
of the above quotation shall be construed as an 
immediate contradiction of the remarks just pre- 
vious to it in the same quotation, we respectfully 
submit that the inference of the competence of the 
said previous remarks is without foundation. 


WILLIAM A. COURSEN, 
of Counsel for Appellee. 


P. F. McBreEN, Law and Job Printer, 61 Beekman St., N. Y. 


Supreme Court 


OF THE UNITED STATES. 


EMILE CORNELY, 
Appellant, 


OS. 


FREEMAN D. MARCKWALD 
9 
Appellee. 


Brief and points of the Counsel for the appellee, 
in support of the final decree of the Circnit Court. 
This is an appeal by complainant, from a final 


decree of the Circuit Court of the United States for 


the Second Circuit, and Southern District of New 
York, entered herein and filed March 14, 1885 (see 
page 40 et seq., fols.82—85). 

This action is brought to recover damages for the 
alleged infringement by the defendant of Letters 
Patent, No. 88,910, dated November 10, 1868, in 
favor of the complainant, forimprovement in sewing 
machines for embroidering (p. 1 e¢ seg., fols. 1-4). 

The action was commenced in December, 188], 
and became at issue on service of the answer of the 
defendant in February, 1882 (p. 5 et seg., fouls. 7- 
20). A decree was entered in favor of the Com- 
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1882. The answer of 
the fact that he had 
found 


plainant in November, 
the defendant disclosed 
sold twenty-six machines, which were 
to be infringements of the complainant's Letters 
Patent, and that the amount of the profits realized 
by the defendant on such sales was one hundred 
and forty-two dollars and ninety-two cents (3142.92). 

We refer to the answer in the case to show that 
the amount of the profits therein admitted is the 


6 same amount as was found by the Master in his 


report (p. 20, fol. 48 and p. 11, fols. 18, 19). 

The Master reported that the testimony in tke 
case did not prove any damage to have been sus- 
tained by the complainant by the acts of the 
defendant beyond the nominal sum of six cents (p. 
22, fol. 47). 

Thereupon the complainant filed exceptions to 
the Master’s report, and upon the hearing of said 
exceptions the Court entered the final decree, over- 
ruling the same, as appears at p. 41, fols. 82-85, 
from which decree the complainant now appeals to 
this Court, in so far as the said decree awards to 
the complainant no damages beyond the nominal 
sum of six cents, and otherwise, as appears at p. 43, 


fol. 90. 


FIRST POINT. 


The testimony of Wm. H. L. Lee, a witness pro- 

S duced and examined by the complainant, shows 
that several other suits had been brought upon al- 
leged infringements of the patent which forms the 


basis of this suit. 
Those other suits were all settled without any 


trial upon the merits (pp. 28-31, fols. 58-63, espec- 
lally 62 and 63). In other words, the suits were 
terminated upon mutual consent before coming toa 


trial. Much of the testimony of Mr. Lee is in 


regard to the amount paid by the defendants in 


— 4 


those other suits for the infringement of the Letters 9 
Patent. The amount proved by the testimony 
offered, to have been paid by many of the defend- 
ants upon the settlement of those snits, was $50 for 


each machine. 
Even in the matter of settlement, the amount ac- 


cepted by the complainant was not universal (p. 
30, fol. 61). 

The most that can be said on the subject of 
amounts paid by defendants in settlement of suits 
is that the complainant obtained the sum of. $50 
per machine, when he could get that amount, and 
that -he accepted a smaller amount when it seemed 
best for him to do so. 

It does not appear that there is any testimony or 
reasonable ground for pretence in the case that the 
amounts paid by the defendants in any suit were 
paid us, or establish the amount of, a license fee. 

There is no word of testimony to show that the 
amount of $50 was a fixed and known license fee or 
price, for which any person could surely procure 
the rights to sell or use the machines in question. 

We observe, in this respect, the cautious manner 
of the testimony of Mr. Lee (p. 31, fol. 63), where 
he says: ‘*The sum of $50 was fixed upon, as I 
understool it,’* ete., and that ‘tit was estimated 
that there was a profit of $50 upon each machine,” 
ete. 

The witness very frankly admitted his ignorance, 
as in his testimony we have the witness’s declara- 
tion that he had ‘‘2o Knowledge as to the cost of 
manufacture or the reasonable amount of profits,’ 
etc. (p. 31, fol. 63, last part). Surely the estimate 
had no very secure basis, and it can hardly be 
claimed to have been of sufficient strength to sup- 
port the dignity of a ‘‘license.’?’ Moreover no 


‘*basis’’ or reason whatever is furnished by the 


witness, to show wpon what ground, or by whom 
‘‘it was estimated” that $50 was the amount of 
profit which could be realized per machine. 
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We may add that no witness was produced by 
the complainant who offered any iestimony to show 
what the machines (of the complainant) cost, or 
what was the amount of profit generally or ever 
made upon the sale of them. 

Weask the Court, at this point, to lookat the 
Master’s report, at p. 21, fol. 45, wherethe Master 
makes what may be regarded very pertinent and 
reasonable remarks respecting the absence of an 
established license fee, for the use of the machines 
of the complainant. Also, see the case of Black vs. 
Munson, 14 Blate hford, 267, where Judge Hunt 
says: ‘‘In an action in equity, which is this case, 
‘* profits made by the assignee (which is the posi- 
‘*tion of the complainant), by the use of the im- 
‘‘provement, constitute the generai measure of 
‘““damages. Sales, or a royalty established, on the 
‘‘other hand, constitute the primary criterion of 
‘damages in actions at law (Burdell vs. Denig, 2 
‘Otto, 716), but, in any case, this latter rule can 
‘only be applied where there is a fived and estab- 
‘‘ lished price at which a license is granted.”’ 

[In this case, as before remarked, there is hardly 
a reasonable pretence of any ‘‘ fixed and estab- 
lished,’’ or even generally known, license fee, and 
none was attempted to be shown to exist ‘Sby the 
use of the improvement,’ by the complainant. 

The only charges or payments of 850 or $380 shown 
in the case, as recovered from infringers, were 
made ¢n seltlement of suits. 


SECOND POINT. 


The testimony of Mr. Thompson (a witness of the 
complainant) shows some diligence in giving notice 
to the public of the complainant’s claims under the 
pateut, but there is no testimony in the case which 
discloses any information or notice of the plaintiff's 
Claims to the defendant, or to any party in any 
Wise interested with him inthe sale of the machines. 


The defendant is very clear in his testimony re- 


garding his own ignorance and innocence respecting 
any infringement on his part of any rights of the 
complainant (p. 35, fol. 69). 

It will, also, be observed that the circulation of 
postal cards by Mr. Thompson must have occurred 
in the year 1876, or the early part of 1877 (p. 32, 
fol. 64), and the defendant could not readily have 
had his attention called to matters in which he then 
had no interest (pp. 34 35, fols. 68-69). 

When we consider that the defendant sold only 
26 machines, that he was unaware of any legal 
reason why he should not sell the machines in this 
country, and that, upon receiving notice of the 
complainant’s claims, he (defendant) at once ceased 
to sell machines, and has not since then sold one, 
we think that all these considerations should place 
the defendant ina position to which very small 
censure would be applicable, and that his pecuni- 
ary responsibility should be made as light as the 
law will permit. 

In this connection, we ask the Court to carefully 
note the reasoning of the Master, in his report, at 
p. 21, fols. 45,4 6. We may also mention that the 
question of damages against the defendant, for the 
enforced lowering of prices on account of the sales 
by the defendant, is not made more favorable to 


the complainant by any closer inspection of the 


testimony in the case. 

When we regard that testimony so far as pre- 
sented by the complainant, we observe that during 
the vears when the defendant had no part whatever 
in selling the machines, prices fluctuated and were 
uncertain (pp. 36, 37, fol. 72). Moreover, the testi- 
mony of Mr. ‘Thompson was to the effect that he 
sold (for complainant) machines to hosiers and 
corset and various manufacturers (p, 37, fol. 73), 


and it is also in evidence that the defendant sold fo 


corset manufacturers only (p. 87, fol. 73). We do 
not think there is any evidence to warrant the lay- 
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23 
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ing upon the defendant any damages for loss of 
prices in sales, and we consider some of the testi- 
mony in the case as very nearly contradictory of 
any such assumption. Moreover, the blame of de- 
crease of amount of sales of the machines cannot 
certainly be all laid upon the defendant, as it would 
seem from the testimony that other persons were 
selling the same kind of machines at about the 
same time that the defendant sold them (pp. 28-31, 
fols. 58-62). : 

Again, we may observe that Mr. Thompson sold 
at least one machine at a considerable reduction 
from his usual price, in May, 1880, which was some 
months before the defendant sold any machine 
(pp. 37, 38; last part fol. 73 and first part fol. 74). 

Again, there is not a word of testimony to show 
that any one of the customers of the complainant, 
who, as alleged, said they could buy machines at a 
reduced price, ever told Mr. Thompson, or in any 
other manner intimated that the defendant was the 
person of whom machines could be so purchased 
(p. 36, fol. 70). 


Upon this point we cite — 
Ingersoll vs. Musgrove. 
Same os. Benham and ors., 14 Blatchford, 
541, ete. 
Also, 
Schellinger vs. Gunther, 14th Off. Ga- 
zette, p. 713. 


The Court will perceive, by referring to the above- 
mentioned cases, that there is a very clear rule laid 
down in respect to the damages which are (among 
others) claimed by the complainant. 
The evidence in regard to the amount of sueh 
damages, and as to the occasion of them, must be | 
very clear and definite in every particular. , 
Sach evidence must not be founded upon conjec- 
ture, guess work, or so called averages. 


THIRD POINT. 


It will probably appear to the Court that the 
case was submitted to the Master after a very lib- 
eral opportunity to the complainant to introduce 
his evidence and support his views respecting all of 
the matters in controversy. 

In Fisher vs. Hayes, 16 Federal Rep., 471, and 18 
Blatchford, 295, we may find some remarks that in 
some view might become pertinent to the subject 
now before this Court. 

The objections, however, to the report and decree 
are supposed to be founded only upon the case as 
presented, and any views that counsel might intro- 
duce which do not emanate from the case as it is, 
would hardly be considered by the Court. It is 
therefere, perhaps, not proper to occupy time in 
any discussion touching any suggestions that may 
never occur. | 

The exceptions of the complainant, found at pp. 
26-28, fols. 54-57, to the Master’s Report, are, we 
believe, substantially obviated in favor of the de- 
fendant, both by the reasoning of the Master, con- 
tained in the report, and by the few considerations 
we submit to the Court. ‘To these should be added 
the more essential confirmation of the opinions ad- 
vaneed by the learned Judge at circuit. (pp. 39, 40, 
fols. 79-81.) 

We trust that the Court willaffirm the decree of 
the Circuit Court. 
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FO URTH POINT. 


The only amount found by the Master at all in 
favor of the complainant is the aggregate sum re- 
alized by the defendant as profits upon the sale of 
the machines by him. That amount and the cir- 
cumstances under which it was realized are frankly 
set forth in the answer of the defendant. 

We refer to this matter at this place because we 
think that any expense or cost, subsequent to the 
introduction in the case of the answer, ought to be 
borne by the complainant. 

If the decree be sustained, the complainant has 
shown nothing to his advantage over the admissions 
of the defendant, and it does not seem just to let 
the defendant pay for the experiments (apparently 
unsuccessful) of the complainant. 


Dated, New York, April 22, 1889. 


COURSEN & COURSEN, 
Defendant’ s Solicitors. 


WILLIAM A. COURSEN, 
Of Counsel. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18s%- 


No. t087- Pe! 4 £ 


W. N. COLER, JUNIOR, PLAINTIFF IN ERROR, 


US. 


THE CITY OF CLEBURNE. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR we 
THE NORTHERN DISTRICT OF TEXAS. 


FILED OCTOBER I, 1887. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 17. 


No. 1087. 


W. N. COLER, JUNIOR, PLAINTIFF IN ERROR, 
US. 
THE CITY OF CLEBURNE 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF TEXAS. 
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W. N. COLER, JR., VS. THE CITY OF CLEBURNE. 1 


1 Monpbay, January 10th, 1887. 


Be it remembered that there was opened and begun to be 
holden a regular term of the United States circuit court for the 
northern district of Texas, at the city of Dallas, in Dailas county 
and said district,on the 10th day of January, A. D. 1887, it being 
the second Monday in said month in said year and being the day 
fixed by law for commencing a regular term of said court at said 
place—present and presiding, the Honorable Andrew P. McCormick, 
United States district judge for the northern district of Texas; C. B. 
Pearre, United States attorney for said district; W. L. Cabell, United 
States marshal for said district,and A. J. Houston, clerk of said 
court—when and where the following proceedings were had, to wit: 


2 PUUff’s Original Petition. 


Unitep Srates oF America, Northern District of Texas: 


To the hon. the judges of the circuit court of the U. S. for the 
northern district of Texas, at Dallas: 


The petition of W. N. Coler, Junior, who is a resident and citizen 
of the city, county, and State of New York, complains of the city of 
Cleburne, a corporation created by and under the laws of the State 
of ‘Texas, capable of suing and defending under its charter, and the 
county seat of the county of Johnson, of which said city Jas. Odell 
is the mayor and W. H. Graves is the secretary. Said city of Cle- 
burne, the said Jas. Odell, as mayor, and said W. H. Graves, as 
secretary, are residents of Johnson county and citizens of said 
northern district of Texas, and the said city of Cleburne is styled 
defendant in this suit. 


Plaintiff respectfully shows that heretofore, to wit, on the first 
day of January, A. D. 1884, the said def’t, under and by virtue of 
article 420 of the Revised Statutes of the State of Texas, made, exe- 
cuted, and delivered 51 of its bonds of 1,000 dollars each, payable to 
the Texas Water and Gas Company or bearer in the city of New 
York at the expiration of 20 years from the date thereof, together 
with 7 per centum interest, payable semi-annually on the first day 
of July and the first day of January of each year thereafter, which 
said interest is represented by coupons for 35.00 each, payable to 

bearer in the city of New York, the said bonds signed by the 
5) mayor and secretary of said def’t and sealed with its seal 

and the said coupons also signed by the mayor of said city, 
said def’t, and its secretary. PI’ff shows that for a valuable con- 
sideration paid and in the due course of trade he became the bona fide 
owner, holder, and bearer of 44 of said coupons without. notice of 
any equities or defenses thereto. 
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A substantial copy of one of said coupons is as follows: 


“ $35.00. On the first day of January, 1885, the city of Cleburne, 
State of Texas, will pay to bearer in the city of New York thirty- 
five dollars, being six months’ interest due on water-works bond 
No. 1. 

“W.N. HODGE, Mayor. 
“W. H. GRAVES, Secretary.” 


Stamped on the face of said coupon is the figure 2, which repre- 
sents the number of the coupon; that each of said 44 coupons are 
like the one here set out excepting the number of the bond shown 
on each coupon; that each of said coupons is for 35.00, due Janu- 
ary 1, 1885, payable to bearer past due. A list of said 44 coupons, 
showing number, amounts, & dates, is attached hereto, marked 
* Exhibit B,’ and made part hereof, and demand has been made for 
payment thereof, to wit, for 1,540 dollars of principal, and the same 
was refused, and the debt and interest at 8% since maturity is 
wholly unpaid, to the damage of 3,000 dollars to pl’ff. 

in view of the premises pl’ff prays for process for service on said 

def’t by serving the mayor or secretary of def’t for Judgment for 


+ said debt, interest at 8% since maturity, and all costs of suit. 
“ (Signed) HERNDON anp CAIN, 


Att’ys for PUG. 
Endorsed: No. 759. W.N. Coler, Jr., vs. The City of Cleburne. 
Piff’s petition. Filed May 2, 1885. <A. J. Houston, clerk, by Jas. 
D. Adams, deputy. 
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Exhibit “ B”—Continued. 
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$1,540 


Endorsed: Filed May 2, 1885. A. J. Houston, clerk, by Jas. D. 
Adams, deputy. 


6 Def’t’s Original Answer. 


In Circuit Court of the United States of America, Northern District 
of Texas, at Dallas. 


W. N. CoLer, Jr., ) 
vs. No. 709. 
THe Crty oF CLEBURNE. f 


: And now comes the def’t in above-entitled cause, by its att’ys, 
Bledsoe and Fisher and Brown, Ramsey and Crane, — demurs to 
pl’t’ff’s petition, and says the same is insufficient in law to require 
def’t to answer thereto ; wherefore def’t prays judgment of the court, 
HC. 

And for plea in this behalf def’t, by its said att’ys, denies all and 
singular the allegations in pl’ff’s petition, and of this def’t puts itself 

3 upon the country; wherefore def’t prays judgment, &c. 

! And for further plea in this behalf def’t, by J. M. Odell, its duly 

elected and legally qualified mayor, says that on the first ‘Tuesday in 
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April, 1884,said J. M. Odell,ata legal and regularelection held inand 
for said def’t on said day for the election of mayor and other officers, 
was duly and legally elected to the office of mayor thereof for a term 
of two years; that he immediately thereafter qualified, as required by 
law, and has continuously filled said otfice and acted as such mayor 
and performed the duties thereof from that time to the present day. 
And def’t, by said J. M. Odell, its mayor, says that said entire 
series of fifty-one bonds and all coupons originally thereto attached, 
described in pl’t’ff’s petition, of which pl’t’ff claims those sued on to 
be a part, are not the bonds, coupons, and obligations of def’t, and 
was not (as is alleged by pl’t’ff) ever executed by def’t in the 
7 way and manner prescribed by the laws of the State of Texas 
for the execution of such instruments, because def’t says that 
the pretended bonds and coupons described in pl’t’ff’s petition never 
had any existence prior to the 3rd day of July, 1884; that said bonds 
and coupons were never signed by said J. M. Odell, the then legally 
qualified and acting mayor of def’t, or by his authority or by any 
person authorized to act as such mayor, and that said J. M. Odell 
refused to sign the same; and def’t says that although said pre- 
tended bonds and coupons on their face purport to have been made 
on January 1, 1884, and signed by the mayor of def’t, in truth and 
in fact said bonds and coupons were made on July 8rd, 1884, and 
antedated and signed by one W. N. Hodge, a private citizen of def’t, 
who had been formerly mayor of def’t, but whose term of office had 
long prior to said July 8d, 18584, expired, to wit, on the — day of 
April, 1884; and def’t avers that if said bonds and coupons have 
ever been registered in the office of the comptroller of public 
accounts for the State of Texas such registration was illegal and 
without any authority, because def’t says that its said mayor, J. M. 
Odell, never forwarded said pretended bonds and coupons to said 
comptroller of public accounts, as is required by law, and never 
authorized any other officer of def’t or other person so to do, and 
that its said mayor, J. M. Odell, never did furnish to said comptroller 
of public accounts a statement of the value of all taxable property, 
real and personal, in said city def’t, nor did said mayor 
8 furnish a statement to said comptroller of the amount of tax 
levied for the payment of interest on said pretended bonds 
and to create a sinking fund, nor did he ever authorize any other 
officer of def’t.or other person in his name so to do, nor was the same 
done by any person legally acting as mayor of def’t; wherefore def’t 
says that the instruments declared in pl’t’ff’s petition are not the 
obligations of this def’t, and of this def’t puts itself upon the country 
and prays judgment, &c. 
(Signed) J. M. ODELL, 
Mayor of the City of Cleburne. 


THE STATE OF Texas, Johnson County: 


Before me, the undersigned authority, this day personally ap- 
peared J. M. Odell, who, being duly sworn, on oath says that he is 
now the duly elected, qualified, and acting mayor of the city of Cle- 
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burne, Johnson county, Texas; that the facts and statements in the 
above and foregoing plea set forth and contained are true in sub- 
stance and in fact. 
(Signed) J. M. ODELL, 
Mayor of the City of Cleburne. 


Subscribed and sworn to before me this 16th day of May, 1885. 
[SEAL. | (Signed) JOHN R. RANSOM, 
Notary Public, J. C., T. 


And for further plea in this behalf def’t says actto non, because it 
says that at the time of the issuance of said fifty-one bonds and cou- 
pons attached thereto, described in pl’t’ff’s petition, of which 
9 pl’t’ff claims those sued on to bea part, to wit, on July 38, 
1884, if the same ever were issued by def’t, def’t had an out- 
standing valid indebtedness, exclusive of said fifty-one bonds, and 
now has aggregating the sum of $26,695.25, exclusive of all interest, 
as follows, to wit: $1,695.25, bearing intere st from date at rate of 8% 
per annum, represented by serip issued to Gulf, Colorado and Santa 
Fé Railroad Company by authority of ordinance of def’t enacted 
Sept. 17, 1881, to reimburse said company in money paid out for 
right of way in said city limits ; $5,000, bearing interest at rate of 8% 
per annum, represented by scrip issued to Chicago, Texas and Mex- 
— Central Railway Company by authority of ordinance of def’t 
pacted Sept. 13, 1881, to reimburse said company in money paid 
a for right of way In ‘said city limits, and $20,000, represented by 
40 bonds of $500 euch, bearing interest from date at rate of 8% per 
annum, payable semi-annually, due in five and twenty years, issued 
by def’t for purpose of building city hall by authority of ordinance 
of def’t enacted June 27, 1883, and that said indebtedness aug- 
mented by said fifty-one bondsaggregate- asum of $77,695.25, which 
sum, def’t avers, exceeded 6% of the taxable values of all property, 


real and personal, in said def’t on said July 3, 1884, in the sum of 


$9,051.25, for def’t says that the taxable values of all property, real 
and personal, in said city def’t for the year 1884 only amounted 

to the sum of $1,144,400; wherefore def’t says ihat the 
10 issuance of said fifty-one bonds and coupons was, ultra vires, 

on the part of def’t, and that said bonds are null and void, 
and of this def’t puts itself upon the country and prays judg- 
ment, &e. 

(Signed) BLEDSOE anp FISHER, 

BROWN, RAMSEY anp CRANE, 
Attys for Def't. 


Endorsed: No. 759. U.S. circuit court. W. N. Coler, Jr., vs. The 
City of Cleburne. Original answer. Filed May 20, 1885. A. J! 
Houston, clerk, by Jas. D. Adams, deputy. 
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Order to Amend Answer. | 
Monpay, January 11, 1886. 


This day, upon application of defendant, it is granted leave to 
amend in this cause. 


First Amended Answer. 


In the United States Circuit Court, Fifth Cireuit and Northern 
District of Texas, at Dallas, to January Term, 1886. 


W. N. Couer, Jr., ) 
vs. - Zoo. 


THE City OF CLEBURNE. 


And now comes the def’t in above-entitled cause, by att’ys, and, by 
leave of the court first had and obtained, files this its first amended 
original answer amending its original answer filed herein on the — 
day of , 1885, and for amendment thereto demurs to pl’t’ff’s pe- 
tition herein, and says that the same is wholly insufficient in law to 
require deft to answer thereto; wherefore defendant prays judg- 

ment of the court, «ce. 
11 And for plea in this behalf def’t, by its att’ys, denies all and 

singular the allegations in pl’t’ff’s petition contained, and 
of this def’t puts itself upon the country ; wherefore def’t prays judg- 
ment, &e. 

(Signed) BLEDSOE anp FISHER, 

BROWN, RAMSEY & CRANE, 
Att’ys for Def’t. 


And for further plea in this behalf def’t, by J. M. Odell, its duly 
elected and legally qualified mayor, says that on the first Tuesday in 
April, 1884, said J. M. Odell, at a legal and regular election held in 
and for said city (deft) on said day for the election of city officers, 
was duly elected to the office of mayor thereof for a term of two 
years from that date; that he immediately thereafter qualified, as 
required by law, and has continuonsly acted as such mayor and 
performed the du .ies of such office from that time to the present day ; 
and def’t says, iat said entire series of fifty-one bonds and all 
interest coupon_ thereto attached, described in pl’t’ff’s petition, of 
which pl’v'ff alleges those sued on to be a part, are not the bonds 
and coupons and obligations of def’t,and was not (as is alleged by 
pl't’ff) ever executed by def’t in the manner prescribed by the laws 
of the State of Texas for the execution of such instruments. 

Because def’t says that the pretended bonds and coupons de- 
scribed in pl’l’ff’s petition never had any existence prior to the 3rd 

day of August, 1884; that they never were signed by said J. 
12 M. Odell, the then legally qualified and acting mayor of said 
def’t, nor by his authority nor by any person authorized by 
law to act as mayor of def’t, the said J. M. Odell being at said time 
neither absent from said city , disqualified, or mentally or physically 
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unable to perform the duties of said office, and that said J. M. Odell, 
mayor as aforesaid, then and there refused to sign and deliver the 
same, and def’t says that although said pretended bonds and coupons 
on their face purport to have been executed on January 1, 1884, and 
signed by the mavor of def’t, in truth and in fact they were executed 
on July 3d, 1884, antedated “January 1, 1884,” and signed by one 
W.N. Hodge, a private resident of said city and the immediate pred- 
ecessor of said J. M. Odell, and whose term of office as mayor of said 
city had long prior to said July 3d, 1884, expired, to wit, on the 
day of April, 1884; and def’t avers that ifsaid pretended bonds and 
coupons have ever been registered in the office of the comptroller of 
public accounts of the State of Texas such registration was illegal 
and without any authority, because def’t says its said mayor, J. D. 
Odell, never forwarded said pretended bonds, with the certificate re- 
quired by law in such cases, to said comptroller of public accounts 
and never authurized any other person or persons so to do, and that 
they néver were forwarded by any person having authority to 

act as mayor of def’t, and that no such certificate as required 
13 by statute was ever filed with said comptroller as would au- 

thorize the registration of such bonds; and def’t says that 
said pretended bonds and coupons were never delivered by said J. 
M. Odell, mayor as aforesaid of def’t, or by his authority or by any 
person legally authorized to act as mayor of def’t, to the Texas 
Water and Gas Compuny or to any person or persons whatever ; 
wherefore def’t says that the instruments declared on in _ pl’t’ff’s 
petition are not the bonds and coupons and obligations of this 
def’t, and of this def’t puts itself upon the country and prays judg- 
ment, &e. 

(Signed) SLEDSOE anp FISHER, 

BROWN, RAMSEY ano CRANE, 
Att’ys for Def’ts. 


And def’t for further plea in this behalf says actio non, because it 
avers that if said fifty-one bonds and coupons attached thereto, de- 
scribed in pl’t’ff’s petition, and of which pl’t’tf claims those sued on 
to be a part, were ever executed and delivered by def’t, which it de- 
nies, the same were executed and issued in compliance with an ordi- 
nance enacted by the council of def’t on the 13 day of Sept., 1883, and 
in compliance with a contract made by virtue of said ordinance be- 
tween def’t and the Texas Water and Gas Company of Tyler, Texas, 
on said date, by which ordinance it was ordered, and by which con- 
tract it was agreed, to issue to said Texas Water and Gas Company, 

upon the completion of a certain system of water works, 
14 to be built by said company in and for def’t, te be completed 

on or before June 1, 1884, fifty-one bonds of $1,000 each, bear, 
ing interest from date at the rate of 7% per annum, payable semi- 
annually, due and payable twenty years after date, which ordinance 
and contract def’t avers were and are null and void; and def’t avers 
that said bonds and coupons, if ever issued by its officers and agents, 
are in existence without authority of law, without power on part of 
def’t to issue same, and thereby create a valid obligation against 
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def’t, and arenull and void, because def’t says that at the date of 
said ordinance, said contract, and the issuance of said bonds and 
coupons (if ever issued by def’t), long prior thereto, ever since, and 
now def’t has been and is a municipal corporation, organized and 
existing under and by virtue of title 17 of the Revised Statutes of the 
State of ‘Texas, and ever since its organization has been and now is 
a city of more than 1,000 and less than 5,000 inhabitants; that at 
the date of said ordinance and said contract and the date of said 
bonds and coupons the outstanding valid indebtedness of def’t, ex- 
clusive of that attempted to be created by said ordinance, contract, 
and the issuance of said bonds and coupons, was as follows, to wit: 
$1,695.25, bearing interest at rate of 8% per annum, represented by 

city scrip issued to the Gulf, Colorado and Santa Fe Railway 
15 Company to reimburse said company in money expended by 

it in procuring right of way within city limits by authority of 
ordinance of def’t passed by its council Sept. 17, 1881; $5,000, bear- 
ing interest at the rate of 8% per annum, represented by city scrip 
issued to the Chicago, Texas and Mexican Central Railway Company 
by authority of ordinance of def’t passed by its council Sept. 18, 1881, 
and $20,000, represented by forty bonds of $500 each, bearing in- 
terest from date at the rate of 8% per annum, payable semi-annually, 
due and payable in five — twenty years, issued by authority of 
ordinance of def’t passed by its council June 27, 18838, providing for 
the erection of a city hall in and for said def’t, all of which indebt- 
edness is still outstanding and on valid and binding obligations of 
def’t; and that such indebtedness augmented by said fifty-one bonds 
discribed in pl’ff’s petition greatly exceeded 6% of the taxable 
values of all property, real and personal, within the limits of def’t 
for the year 1883, to wit, in the sum of $19,185.11, for def’t — that the 
taxable values of property, real and personal, in said city for said 
year only aggregated the sum of $975,169, as is shown by the official 
assessment rolls of said def’t for said year; and that the valid in- 
debtedness aforesaid of def’t augmented by said fifty-one bonds 
aggregate a sum of $77,695.25, which sum def’t avers exceeded 6% 

of the taxable values of the property, real and personal, in 
16 said city (def’t) for the year 1884 in the sum of $9,081.25, for 

def’t avers that the taxable values of the property, real and 
personal, in said city (def’t) for the year 1884 did not exceed 
$1,144,400, as is shown by the official assessment rolls of def’t for 
said year; wherefore def’t says that said ordinance and contract 
of Sept. 13, 1883, and said issues of the fifty-one bonds and coupons 
attached, described in pl’t’ff’s petition, were ultra vires, and that said 
bonds are null and void, and of this def’t puts itself upon the 
country and prays judgment, &e. 

(Signed) BLEDSOE anp FISHER, 

BROWN, RAMSEY anp CRANE, 
Attys for Def ’t. 


And for further plea in this behalf def’t, by J. M. Odell, its mayor, 
says that pl’t’ff ought not to further Lave and maintain his said suit 
against def’t, said City of Cleburne, because it says that if the said 
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city, by its authorized agents, ever executed and delivered the bonds 
and coupons referred to in pl’t’ff’s petition, which it here denies, it 
says that they were executed and delivered to the Texas Water and 
Gas Company,as charged in pl’t’ff’s petition, in payment of a certain 
system of water works constructed by said company in the city of 
Cleburne on or about the — day of , 1884, and that the said 
Texas Water and Gas Company in their said contract to build and 

construct said water works and as a part of said water works 
17 did agree to furnish and place in the ground, along the dif- 
ferent streets in the said city of Cleburne, four and three- 
fourth (4?) miles of water mains or tubing, which said water mains 
or tubing said company agreed and bound themselves to construct 
of tubing or pipes known as the McKeesport wrought-iron (white 
metal) pipe, with converse patent lock joint, of sufficient thickness 
and strength to resist a pressure and stand a test at the factory of 
000 Ibs. to the square inch, and further guaranteed that said mains 
as aforesaid should be so constructed for strength, thickness, and 
durability as to resist a pressure of 200 lbs. to the square inch after 
they were placed in the ground along the streets of said city of Cle- 
burne as aforesaid, and which was necessary to successfully operate 
said water works; but def’t, by J. M. Odell, its mayor, avers and 
charges that, notwithstanding the agreement as aforesaid between 
the Texas Water and Gas Company as aforesaid and the said city 
of Cleburne in reference to the thickness, strength, and durability of 
said mains or tubing as aforesaid, said company did fraudulently 
and with the intent to swindle and defraud the defendant in 
the construction of said water works put in the ground along the 
streets of said city of Cleburne as a part of said water works 
as water mains for the full distance of 4? miles as aforesaid 
it thin, frail, weak, worthless, and rotten iron tubing, because 
says that after repeated occasions in the ordinary use 
18 of said water works in which it became necessary to apply 
steam pressure to said water mains it was discovered that 
said water mains or iron tubing was altogether too weak to resist 
the amount of pressure necessary to operate said water works; and 
that, to wit, on or about the — day of , 1884, and at divers 
other times and occasions too numerous to mention since said date, 
whenever said system of water works has been use for fire purposes 
or for testing the capacity of same with a pressure only of 120 Ibs. 
to the square inch, said mains or iron tubing has been unable to 
resist said pressure, but on every such occasion has yielded or bursted 
on the application of said power, springing leaks at numerous places 
throughout the 43 miles of mains in said city as aforesaid, and are 
now fast rotting and rusting out and becoming worthless to such 
an extent that def’t will be required in a short time to replace the 
same with new piping in order to operate successfully said water 
works. 
Def’t further avers, by J. M. Odell, its mayor, that said system of 
water works, by reason of said defective water mains or tubing as 
aforesaid, is almost worthless, which defects were unknown to def’t 
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at the time of the issuance of said bonds and coupons, if the court 
should find that they were legally executed and delivered by def’t. 
Def’t as aforesaid further avers that to replace said worthless water 

mains with good and durable ones will cost def’t the sum of 

$21,350. 
19 Def’t further avers, by J. M. Odell, mayor, that he is in- 

formed and believes and here charges that the pl’t’ff herein 
had full notice of the worthlessness of said iron water mains as afore- 
said at the time of his purchase of said bonds and coupons, as 
alleged by him, if in deed and in truth he did purchase said bonds 
and coupons, which def’t as aforesaid here denies; wherefore def’t 
as aforesaid avers and charges that said pl’t’ff is not an innocent 
purchaser of said paper for value, and that the consideration for 
the issuance of said bonds and coupons by def’t (if ever issued by it) 
has failed in part; and def’t therefore pleads a failure of considera- 
tion for the issue and delivery of said bonds and coupons to the 
extent of $21,350.00, and prays judgment in accordance therewith 
for costs and general relief. 

(Signed) J. M. ODELL, 

Mayor of the City of Cleburne. 


Sworn to and subscribed before me this 11th day of Jan’y, 1886. 
(Signed) A. J. HOUSTON, 
Clerk U. S. Cir. Court, Dallas, 
By JAS. D. ADAMS, Deputy. 


Endorsed: No. 759. W. N. Coler, Jr., vs. The City of Cleburne. 
Ist amended original answer. Filed Jan’y 11, 1885. A.J. Houston, 
clerk, by Jas. D. Adams, deputy. 


192 Agreement of Attys. 
In U.S. Cireuit Court for the Northern District of Texas, at Dallas. 
W. N. Corer, Jr., vs. THE City oF CLEBURNE. 


Now comes the said pl’ff and the said def’t, by their attorneys, and 
agree as follows, to wit: That upon the trial of the above-entitled 
cause the first and second amended petitions of said pl’ff were before 
the court & considered. The said first amended petition declared on 
thirty-six coupons for thirty-five dollars each—amount, 1,260.00, 
besides interest—filed in said cause Dee. 19th, 1885; the second 
ainended petition, filed in said cause Feb. 5, 1886, declared on 56 
coupons for 39.00 each—1,960.00, besides interest; that both of 
suid sums entered into the trial of said cause and were considered 
by the court; that said two amendments since the trial have been 
lost or mislaid, and it is agreed that this instrument shall be filed 
in said cause as a substitute for said amendments for the purposes of 
the writ of error sued out in this cause and be made a part of the 
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record in said cause and shall be treated in all things as fully as if 


the original amendments were now a part of the transcript & record. 
(Signed) HERNDON anp CAIN, 
Attys for the PUf. 
LEAKE & HENRY, 
JAMES W. BROWN, 
Att’y- for Def't. 


Endorsed: No. 759. Cir. court. W.N. Coler, Jr., vs. The City of 
Jleburne. Agreement. Filed Sept. 21, tee A. J. Houston, clerk, 
by Jas. D. Adams, deputy. 


20 Third Am’d Petit’n. 


In the Cireuit Court of the U.S. for the Northern District of Texas, 
at Dallas. 


W. N. Corer, Jr., vs. THe City oF CLEBURNE. 


Now comes W. N. Coler, Jr., in the above-entitled cause, leave of 
the court being first had, and amends his original and amended pe- 
tition herein, and for amendment declares on 56 coupons made and 
executed and delivered by the said defendant as an additional 
sause of action. Plaintiff charges that in the due course of trade and 
for a valuable consideration paid he became the bona fide owner, 
holder, and bearer of 56 coupons, hereinafter described, before the 
maturity thereof; that said coupons are like those declared on in 
his original and amended petition ; that the same were made, exe- 
cuted, and delivered by the city of Cleburne, State o* Texas, and 
made payable to bearer in the city of New York, and are cut 
from bonds known as water-works bonds, issued by the defendant 
under an act of the Legislature of the State of Texas, fully deseribed 
in pl’t’ff’s original petition ; that a substantial copy of one of said 
coupons is as follows, to wit: 


“$39.00. $35.00. 

9 On the first day of January, 1886, the city of Cleburne, State of 
Texas, will pay to bearer in the city of New York thirty-five dollars, 
being six months’ interest due on water-works bond No. 21. 

“W. N. HODGE, Mayor. 
“W. H. GEAVES, Secretary.” 


And stamped on the face of said coupon is figure 4; that each of 
said coupons is like the one described except the numbers 

21 and the dates when due; that all of said coupons are for 
$35.00 each, representing the semi-annual interest on bonds 

of $1,000 each, at seven per cent.; that 7 of said coupons became 
due July the first, 1885, and 49 of said coupons became due January 
the first, 1886, making a total of $1,960.00, which said coupons bear 
interest at the rate of eight per cent. per annum since the maturity 
thereof. A descriptive list of said 56 coupons, showing the num- 
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bers, the dates, and amount, is attached hereto, marked Exhibit “A,’ 


) 


and made part hereof. Plaintiff charges that said 56 coupons are 
past due and wholly unpaid, though payment has been often de- 


manded, to his damage $3,000. 


The premises considered, petitioner prays as in his original and 
amended petitions and upon final trial for judgment for his debt, 
interest at eight per cent. thereon, and for all costs of suit. 


(Signed) 


ExuHipsit “A.” 


HERNDON anp CAIN, 
Attys for PIF. 
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Filed Feb’y 5, 1886. 


Endorsed: No. 759. W.N. Coler, Jr., vs. The City of Cleburne. 


A. J. Houston, 
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23 Order to Amend Answer. 
W. N. Comer, Jr., \ 
vs. 709. 


THE City OF CLEBURNE. | 


Monpay, February 15, 1886. 
This day, upon application of defendant, it is hereby granted 
leave to amend in this cause. 


2nd Am’d Answer. 


In the Circuit Court of the United States for the Northern District 
of Texas, at Dallas. January Term, 1886. 


¢ , W. N. Corer, Jr., 
vs. No. 759. 
THE City OF CLEBURNE. 


And now comes def’t in above-entitled cause, bv its att’ys, and, by 
leave of the court first hud and obtained, files this its 2d amended 


original answer, amending its original answer, filed herein ,—, 
1885, and its 1st amended original answer, filed herein January ; 


1886, and for amendment thereto demurs to pl’t’ff’s petition, and 
says that said petition is wholly insufficient in law to require def’t 
to answer thereto. } 
Wherefore def’t prays judgment of the court, &e. 
(Signed) BLEDSOE & FISHER, 
BROWN, RAMSEY & CRANE, 
Alt’ys for Def’t. 


And for plea in this behalf def’t, by its att’ys, denies all and sin- 
gular the allegations in pl’t’ff’s petition, and of this def’t pats itself 
upon the country; wherefore def’t prays judgment, Xe. 

(Signed) BLEDSOE & FISHER, 
BROWN, RAMSEY anp CRANE, 
Alt’ys for Def't. 


24 And for further plea in this behalf def’t, by J. M. Odell, 

its duly elected and qualified mayor, says that on the first 
Tuesday in April, 1884, said J. M. Odell, at a regular election held 
in and for said City of Cleburne, def’t, on said day, was duly elected 
to the office of mayor thereof for a term of two years, and immed1- 
ately thereafter qualified as required by law, and has continuously 
acted as such mayor and perfermed the duties of such office from 
that time to the present day ; and det’t, by its said mayor, says that 
the coupons and bonds mentioned in pl’ff’s petition and said entire 
series of fifty-one bonds and all coupons thereto, of which those 
mentioned in pl’t’ff’s petition pl’ff claims to be a part, are not the 
obligations, bonds, and coupons of def’t, and were never executed 
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and delivered by def’t, because def’t, by its said mayor, avers that 
the pretended bonds and coupons mentioned in pl’ff’s petition never 
had any existence prior to the 3d day of July, 1884; that they were 
never signed by the said J. M. Odell, the then legally qualified and 
acting mayor of def’t, or by his authority or by any person au- 
thorized by law to act as mayor of def’t, and that said J. M. Odell, 
mayor as aforesaid, at all times refused to sign the same; that, al- 
though said pretended bonds and coupons on their face purport to 
have been executed on January 1, 1884, and to be signed by the 
mayor of def’t, in truth and in fact they were made on the 8d day 
of July, 1 1884, antedated and signed by one W. N. Hodge, a 
20 private citizen, but formerly mayor of def’t, and whose term 
of office as such mayor had long prior to said July 3d, 1884, 
expired, to wit, on the — day of April, 1884; that if said pretended 
bonds and coupons have ever been registered in the office of _ 
comptroller of public accounts of the State of Texas such registr: 
tion was illegal and without any authority, because def’t says that 
the same were never forwarded by its said mayor, J. M. Odell, to 
said comptroller, nor by any person authorized by him so to do, and 
that its said mayor never forwarded to said comptroller his certificate 
showing the values of taxable property, real and personal, in said 
city for the year 1884, and never authorized any person so to do, and 
that said pretended bonds and coupons were never delivered by said 
mayor or by his authority or by any person authorized to act as 
mayor of def’t to the Texas Water and Gas Company or to any 
other person or persons. | 
Wherefore def’t says that the instruments declared on in pl’t’ff’s 
petition are not the obligations of this def’t, and of this puts itself 


upon the country and prays judgment, Cc. 
(Signed) J. M. ODELL. 


Subscribed and sworn to before me this 15th day of Febr’y, 1886. 
(Signed) A. J. HOUSTON, 
Clerk U. S. Cir. Court, Dallas, 
By JAS. D. ADAMS, Deputy. 


26 And def’t, by its att’ys, for further plea in this behalf, says 

that pl’t’ff ought not to further have and maintain his said 
suit, because it avers ‘that if said fifty-one bonds and coupons attached 
thereto, described in pl’t’ff’s petition, and of which pl’t’ff claims those 
sued on to be a part, were ever issued and delivered by def’t to the 
Texas Water and Gas Co., as alleged by pl’t’ff (which it specially 
denies), the same were executed, issued, and delivered in compliance 
with an ordinance enacted by the council of def’t on the 13th day 
of Sept., 1883, and in fullfiilment of a contract made by virtue of 
said ordinance between the def’t and the said Texas Water and Gas 
Co. on said day, by which ordinance it was ordered and by which 
contract it was agreed to issue to said Texas Water and Gas Co., 
upon the completion of a certain system of water works to be con- 
structed by said company for def’t in accordance with said contract, 


and to be completed on or before June 1, 1884, fifty-one bonds of 


ye 


Cn EIDE SCE 


W. N. COLER, JR., VS. THE CITY OF CLEBURNE. 15 


$1,000, bearing interest from date at the rate of 7% per annum, 
pays able semi- annually, due and payable twenty years after date, 
which ordinance and contract def’t avers were and are null and 
void, and especially so so far as same orders and contracts for the 
execution, issuance, and delivery of such bonds, and that such bonds, 
if ever issued by def’t’s officers, are in existence without authority of 
law and are null and void, for def’t avers that at the dates of said 
ordinance and said contract, and at the time of the issuance 
27 of such bonds, prior thereto and ever since, def’t has been 
and now is a municipal corporation, organized under and by 
virtue of title X VII of the Revised Civil Statutes of the State of Texas, 
and at its organization was, ever since has been, and now is a city 
exceeding 1,000 inhabitants and not exceeding 5,000 inhabitants ; 
that at the dates of said ordinance, said contract, and said bonds 
and coupons the outstanding valid indebtedness of def’t, exclusive 
of that attempted to be created by the issue of said fifty-one bonds, 
was as follows, to wit: Sixteen hundred and ninety-five and ;2,5, dol- 
lars, bearing interest at the rate of 8% per annum, represented by city 
scrip issued to the G., C. and 8. F. R’y Co., to reimburse said com- 
pany for money expended by it in procuring right of way in city 
limits, by authority of ordinance of def’t passed Sept. 11, 1881 ; five 
thousand dollars, bearing interest at the rate of 8% per annum, rep- 
resented by city scrip issued to C., T. and M. C. R’y Co., by authority 
of ordinance of def’t passed Sept. 13, 1881; and twenty thousand 
dollars represented by forty bonds of five hundred dollars each, bear- 
ing interest from date at the rate of 8% perannum, payable semi-an- 
nually, due and payable in five — twenty y’rs, commonly known as 


-five-twenty bonds, issued by authority of ordinance of def’t, passed 


June 27, 1883, providing for the erection of a city hall, all of which in- 
debtedness is now outstanding, and on valid and binding obligations 
of deft, and thatsuch indebtedness, augmented by said fifty -one 

28 bonds described in pl’t’ff’s petition, greatly exceeded 6% of the 
values of all taxable property, real and personal, within the 

limits of def’t for the year 1883, to wit, ia the sum of nineteen thou- 
sand one hundred and eighty- five and zi dollars; for def’t avers 

that the waren of all taxable property, real and personal, in said 
city for said year aggregated only the sum of nine hundred and 
seventy-five ieeemed one hundred and sixty-nine dollars, as is 
shown by the official assessment rolls of def’t for said year, and rot 

said indebtedness, augmented by said fiftv-one bonds, aggregate 

sum of seventy-seven thousand six hundred and ninety-five and ,%°5 
dollars, which sum def’t avers exceeded 6% of the values of all tax- 
able property, real and personal, in said city on July 3d, 1884, in 
the sum of nine thousand and thirty-one aud %°5 dollars; for det ’t 
savs that the values of all property, real and personal, taxable within 
said city for the year 1884 aggregated only the sum of one million 

one hundred and forty-four thousand four hundred dollars, as is 
shown by the official assessment rolls of def’t for said year; where- 
fore det’t says that said ordinance and said contract of Sept. 15, 
1883, andthe issue of said fifty-one bonds were ulira vires, and that 
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and delivered by def’t, because def’t, by its said mayor, avers that 
the pretended bonds and coupons mentioned in pl’ff’s petition never 
had any existence prior to the 3d day of July, 1884; that they were 
never signed by the said J. M. Odell, the then legally qualified and 
acting mayor of def’t, or by his authority or by any person au- 
thorized by law to act as mayor of def’t, and that said J. M. Odell, 
mayor as aforesaid, at all times refused to sign the same; that, al- 
though said pretended bonds and coupons on their face purport to 
have been executed on January 1, 1884, and to be signed by the 
mayor of def’t, in truth and in fact they were made on the 5d day 

of July, 1884, antedated and signed by one W. N. Hodge, a 
25 private citizen, but formerly mayor of def’t, and whose term 

of office as such mayor had long prior to said July 3d, 1884, 
expired, to wit, on the — day of April, 1884; that if said pretended 
bonds and coupons have ever been registered in the office of the 
comptroller of public accounts of the State of Texas such registra- 
tion was illegal and without any authority, because def’t says that 
the same were never forwarded by its said mayor, J. M. Odell, to 
said comptroller, nor by any person authorized by him so to do, and 
that its said mayor never forwarded to said comptroller his certificate 


showing the values of taxable property, real and personal, in said 


city for the year 1884, and never authorized any person so to do, and 
that said pretended bonds and coupons were never delivered by said 
mayor or by his authority or by any person authorized to act as 
mayor of def’t to the Texas Water and Gas Company or to any 
other person or persons. | 

Wherefore def’t says that the instruments declared on in pl’t’ff’s 
petition are not the obligations of this def’t, and of this puts itself 
upon the country and prays judgment, «ce. 


(Signed) J. M. ODELL. 


Subscribed and sworn to before me this 15th day of Febr’y, 1886. 
(Signed) A. J. HOUSTON, 
Clerk U.S. Cir. Court, Dallas, 
By JAS. D. ADAMS, Deputy. 


26 And def’t, by its att’ys, for further plea in this behalf, says 

that p?’t'ff ought not to further have and maintain his said 
suit, because it avers that if said fifty-one bonds and coupons attached 
thereto, described in pl’t’ff’s petition, and of which pl’t’ff claims those 
sued on to be a part, were ever issued and delivered by def’t to the 
Texas Water and Gas Co., as alleged by pl’t’ff (which it specially 
denies), the same were executed, issued, and delivered in compliance 
with an ordinance enacted by the council of deft on the 18th day 
of Sept., 1883, and in fullfiilment of a contract made by virtue of 
said ordinance between the def’t and the said Texas Water and Gas 
Co. on said day, by which ordinance it was ordered and by which 
contract it was agreed to issue to said Texas Water and Gas Co., 
upon the completion of a certain system of water works to be con- 
structed by said company for def’t in accordance with said contract, 
and to be completed on or before June 1, 1884, fifty-one bonds of 


ba 
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$1,000, bearing interest from date at the rate of 7% per annum, 
payable semi-annually, due and payable twenty years after date, 
which ordinance and contract def’t avers were and are null and 
void, and especially so so far as same orders and contracts for the 
execution, issuance, and delivery of such bonds, and that such bonds, 
if ever issued by def’t’s officers, are in existence without authority of 
law and are null and void, for def’t avers that at the dates of said 
ordinance and said contract, and at the time of the issuance 
27 of such bonds, prior thereto and ever since, def’t has been 
and now is a municipal corporation, organized under and by 
virtue of title X VII of the Revised Civil Statutes of the State of Texas, 
and at its organization was, ever since has been, and now is a city 
exceeding 1,000 inhabitants and not exceeding 5,000 inhabitants ; 
that at the dates of said ordinance, said contract, and said bonds 
and coupons the outstanding valid indebtedness of def’t, exclusive 
of that attempted to be created by the issue of said fifty-one bonds, 
was as follows, to wit: Sixteen hundred and ninety-five and 2,5, dol- 
lars, bearing interest at the rate of 8% perannum, represented by city 
scrip issued to the G., C. and 8. F. R’y Co., to reimburse said com- 
pany for money expendet by it in procuring right of way in city 
limits, by authority of ordinance of deft passed Sept. 11, 1881; five 
thousand dollars, bearing interest at the rate of 8% per annum, rep- 
resented by city scrip issued to C., T. and M.C. R’y Co., by authority 
of ordinance of def’t passed Sept. 15, 1881 ; and twenty thousand 
dollars represented by forty bonds of five hundred dollars e: ach, bear- 
ing interest from date at the rate of 8% per annum, payable semi-an- 
nually, due and payable in five — twenty y’rs, commonly known as 
five-twenty bonds, issued by authority of ordinance of def’t, passed 
June 27, 1885, providing for the erection of a city hall, all of which in- 
debtedness is now outstanding, and on valid and binding obligations 
of def’t, and thatsuch indebtedness, augmented by said fifty-one 
28 bonds described in pl’t’ff’s petition, greatly exceeded 6% of the 
values of all taxable property, real and personal, within the 
limits of def’t for the year 1883, to wit, in the sum of nineteen thou- 
sand one hundred and eighty- five and jij dollars; for def’t avers 
that the values of all taxable property, real and personal, in said 
city for said year aggregated only the sum of nine hundred and 
seventy-five thousand one hundred and sixty-nine dollars, as is 
shown by the official assessment rolls of def’t for said year, and that 
said indebtedness, augmented by said fiftv-one bonds, aggregate a 
sum of seventy-seven thousand six hundred and ninety-five and ,2,55 
dollars, which sum def’t avers exceeded 6% of the values of all tax- 
able property, real and personal, in said city on July 3d, 1884, in 
the sum of nine thousand and thirty-one and ;%°; dollars; for def’t 
says that the values of all property, real and personal, taxable within 
said city for the year 1884 aggregated only the sum of one million 
one hundred and forty-four thousand four hundred re as 1s 
shown by the official assessment rolls of def’t for said year; where- 
fore def’t says that said ordinance and said contract of Sept. 15, 
1883, and“the issue of said fifty-one bonds were wlira vires, and that 
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said bonds are null and void; and of this def’t puts itself upon the 
country and prays judgment, Ke. 
(Signed) BLEDSOE anp FISHER, 
| BROWN, RAMSEY anv CRANE, 
Attys for Def’t. 


29 And for further plea in this behalf def’t, by J. M. Odell 

its legally qualified and acting mayor, says that pl’t’ff ought 
not te further have and maintain his said suit against def’t, said 
City of Cleburne, because it says that if the said city, by authorized 
officers and agents, ever executed and delivered the bonds and cou- 
pons referred to in pl’t’ff’s petition, which it here specially denies, it 
says that they were executed and delivered to the Texas Water and 
Gas Company, as charged in pl’t’ff’s petition, in payment of a sys- 
tem of water works constructed by said company in the city of Cle- 
burne on or about the — day of , 1884, and that the said Texas 
Water and Gas Company, in their said contract to build and con- 
struct said water works, and as a part of said water works, did agree 
to furnish and place in the ground along the different streets in the 
city of Cleburne four and ? miles of water mains or tubing. Said 
company agreed and bound themselves to construct of piping or 
tubing known as the McKeesport wrought iron (white metal) pipe, 
with converse patent lock joint, of sufficient thickness and strength 
to resist a pressure at the factory of 300 lbs. to the square inch, 
and further guaranteed that said mains as aforesaid should 
be so constructed for strength, thickness, and durability as to 
resist a pressure of 200 lbs. to the square inch after they were 
placed in the ground along the streets of the city of Cleburne 

as aforesaid, and which was necessary and required to 
30 successfully operate said water works; but def’t, by J. M. Odell, 

mayor, avers and charges that, notwithstanding the agreement 
as aforesaid between the Texas Water and Gas Company as aforesaid 
and the city of Cleburne in reference to the thickness, strength, and 
durability of said water mains as aforesaid, said company did, fraud- 
ulently and with intent to swindle and defraud the def’t in the con- 
struction of said water works, put in the ground in the city of Cle- 
burne and along and in her streets, as water mains, for the full 
distance of four and # miles as aforesaid, thin, frail, weak, worthless, 
and rotten iron’tubing, because it says that upon repeated occasions, 
in the ordinary use of said water|jworks, in which it became necessary 
to apply steam pressure to said water mains, it was discovered that 
said water mains or iron tubing was altogether too weak to resist the 
amount of pressure necessary to operate said water works, and that, to 
wit, on or about the — day of , 1884. and at divers other times and 


occasions, too numerous to mention, since that date, and on every 
occasion since said date whenever said system of water works has 
been used for fire purposes or for testing capacity of same with a 
pressure of only 120 lbs. to the square inch, said mains or iron tubing 
has been unable to resist said pressure, and on every said occasion 

has vielded or bursted in the application of said pofer, spring- 
ol ing leaks at numerous places throughout the four and # miles 
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of piping in said city as aforesaid, and are now fast rotting and 
becoming worthless, to such an extent that def’t will be required 
in a short time to replace the same with new piping in order to 
successfully operate said water works. Def’t further avers, by J. 
M. Odell, mayor, that said system of water works, by reason of said 
defective water mains or tubing as aforesaid, is almost worthless, 
which defects were unknown to def’t at the time of the issuance of 
said bonds, if the court should find that they were legally executed 
and delivered by def’t. Def’t, as aforesaid, further avers that to re- 
place said worthless water mains with good and durable ones will 
cost def’t the sum of twenty-one thousand three hundred and fifty 
dollars. Def’t further avers, by J. M. Odell, mayor, that pl’t’ff herein 
(as he is informed and believes) had full notice of the worthlessness 
of said water mains as aforesaid at the time of his purchase of said 
coupons as alleged by him, if in deed and truth he did purchase 
same, which def’t here denies. Wherefore def’t as aforesaid 
avers and charges that said pl’ff is not an innocent purchaser and 
holder of said coupons for value, and that the consideration for the 
issuance of said bonds and coupons, if ever issued by def’t as afore- 

said, has failed in part, and def’t therefore pleads a failure of 
o2 consideration for the issue and delivery of said bonds and 

coupons to the extent of $21,550, and prays judgment in ac- 
cordance therewith, and for costs and general relief. 

(Signed) BLEDSOE anp FISHER, 

BROWN, RAMSEY anp CRANE, 
Attys for Def’t. 


J. M. Odell, being duly sworn, says that he is the duly qualified 
and acting mayor of the defendant, The City of Cleburne, and that 
the facts and statements set forth and contained in the above and 
foregoing special answer are true. 


(Signed) J. M. ODELL. 


Subscribed and sworn to before me this 15th day of Feb’ry, 1886. 
A. J. HOUSTON, 
Clerk U. S. Cir. Court, Dallas, 
By JAS. D. ADAMS, Deputy. 


Endorsed: No. 759.. W. N. Coler, Jr., vs. The City of Cleburne. 
2d amended answer. Filed Feb’ry 15, 1886. A.J. Houston, clerk, 
by Jas. D. Adams, deputy. 


Agreement of Attys. 
In U.S. Court at Dallas. 


W. N. Couer, Jr., vs. Ciry oF CLEBURNE. 


It is agreed by and between the att’ys of the parties in the 
above-entitled* cause that said cause shall be set for trial on 
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Wednesday, 9th day of June, 1886, and that we hereby waive a Jury 
in said cause. 
(Signed) HERNDON, CAIN anp GARRISON, 
Att’ys for PU ffs. 
BLEDSOE anp FISHER, 
BROWN, RAMSEY anp CRANE, 
Attys for Deft. 


Endorsed: No. 759. W.N. Coler, Jr., vs. City of Cleburne. Agree- | 
ment. Filed June 2, 1886. <A. J. Houston, clerk, by Jas. D. Adams, sr 
deputy. 


Order for Continuance. 


W. N. Corer, Jr., 
vs 709. 


THE City oF CLEBURNE. 


WEDNESDAY, June 9, 1886. 
This day this cause was called for trial, and then came on to be 
heard the defendant’s application fora continuance, and the affidavit 
of defendant being read in support thereof, it is considered by the 
court that this cause be, and the same is hereby, continued until the 
next regular term of this court. 


PU ff’s Demurrer to Plea. 5 
In U.S. C. Court for N. D. of Texas, at Dallas. 
W. N. CoLer, Jr., 


vs. 759. 


City OF CLEBURNE. 
And now comes said pl’ff, by att’y, and excepts to def’t’s plea of 


non est factum, because the same is insufficient in law, and prays 


judgment thereof 
34 (Signed) HERNDON, CAIN anp GARRISON anp 
LABOTT anp NOBLE, Alt’ys for PU ff. 
Endorsed: 759. W.N.Coler, Jr., vs. City of Cleburne. Demurrer 
to def’t’s plea of non est factum. Filed June 9,1886. A. J. Houston, 
clerk. 
Fourth Ame’d Petition. j 


In the Circuit Court of the United States for the Northern District of 
Texas, at Dallas. 


W. N. Coier, Jr., vs. THE City oF CLEBURNE. 


To‘the honorable the judges of said court: 

W. N. Coler, Jr., who is a resident and citizen of the city, county, 
and State of New York, files this his supplemental petition in the 
above-entitled cause, now pending in said court, against The City of 
Cleburne, defendant herein. 


i a 
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Plaintiff alleges that said defendant, The City of Cleburne, is a 
corporation created under the laws of the State of Texas, with a 
mayor and board of aldermen, capable of suing and defending, and 
that said defendant is a resident and citizen of said northern dis- 
trict of ‘Texas. 

Plaintiff charges that heretofore, to wit, in the due course of trade 
and before the maturity thereof, for a valuable consideration, he be- 
came the owner, holder, and bearer bona fide, and without notice of 

any defense thereto, of fifty coupons or obligations in writing 
oO for thirty-five dollars each, forty-eight of which became due 

and payable in the city of New York July the first, 1886; 
one of said coupons became due July the first, 1885, and one be- 
came due January the first, 1886, in the city of New York as afore- 
said. A substantial copy of one of said coupons is as follows, to 
wit: 

“ $35.00. ‘ $35.00. 

“On the first day of July, 1886, the City of Cleburne, State of Texas, 
wil] pay to bearer, in the city of New York, thirty-five dollars, being 
six months’ interest due on water-works bond No. 25. 

“W. N. HODGE, Mayor. 
“W. H. GRAVES, Secretary.” 


Stamped on the face of said coupon is the number of the coupon 
itself. The above-described coupon has the number 5 thereon. 

All of said coupons are like the one described, except differing in the 
numbers and date when due. A descriptive list of said fifty coupons, 
showing the number of the bond from which each was cut, the 
number of the coupon, the amount, and the date when due, is 
attached hereto, marked “ Exhibit A,” and made a part hereof. 

Plaintiff charges that said obligations are payable to bearer ; that 
he bought the same before maturity for a valuable consideration ; 
that he is a bona fide owner, holder, and bearer thereof without 
notice of any defects therein ; that the same are past due and wholly 
unpaid, though demand has been made, to his damage two thousand 

dollars. 
36 Plaintiff charges that said defendant made, executed, and 

delivered its certain water-works bonds for one thousand dol- 
lars each, payable to bearer, numbered from 1 consecutively up to 
O1, inclusive, and put into circulation the same for ralue before the 
maturity thereof, and that the said coupons described as aforesaid 
were cut off of said bonds and purchased by plaintiff in due course 
of trade. 

The premises considered, plaintiff prays for process against said 
defendant, for judgment, for his principal debt, $1,750.00, interest at 
8 per cent. per annum on each of said coupons since the maturity 
thereof, for all costs of suit, and for general relief. 

(Signed) HERNDON, CAIN & GARRISON, 
Attorneys for Plaintiff. 
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Exuisit “A.” 


£|°8 Date when due. 5 S| 8 Date when due. = 
Si o6 = Slo = 
Zz |Z <q |4/2 < 
| 
1| 5| July Ist, 1886_-____- 35} 19| 5| July Ist, 1886_.---_- 35 
22| 5 . etnias 35 | 
23 | 5 z ime 
24/1 5 oa 35 || 20 | 5 | July Ist, 1886_.-_~--- 35 
25 5 se Pe eRe 35 || 21 5 6 5 aes 35 
26 | 4 2: eins 35 || 2) § alec 5) 
27 | 6 *. phmjiniliie 85 | 8 | 5 ‘ acess 35 
28 | 5 “ jeilanaiid 85 | 4] 5 “ valdedii 35 
1 5 ee ee 85 | 5 | 5 “ “uideadiiel 35 
2) ee eee 35 || 6| 5 ee 5 
3). | 5 sonia 85 || 71 5 ee 35 
32 | 5 soasiaianide 85 | 8] 5 “ ati 35 
ee 3. pee 85 || 9] 5 a ee neen 35 
_ i. | rer £5 110] 5 es sda 35 
37 | 5 | July Ist, 1886_..-_. 85 || 11 | 5 “ saa 35 
88 | 5 v6 sina 85 || 12] 5 ve Gialinivialinnd 35 
39 | 5 os ecnanasit 35 || 138] 5 cs ae, 35 
40 | 5 ee ee 35 || 50] 38 “1885. ---- 35 
41) 5 oe iain 35 || 50) 4] January Ist, 1886 _._| 35 
42| 5 “ juehaioel 85 || 45 | 5] July Ist, 1886..-___. | 35 
43| 5 “ ‘satiate 85 || 46 | 5 | r ceaebaaill 35 
44] 5 ee 85 || 47] 5 | ‘ idiedilins 35 
34] 5 ‘6 oculaniias 35 || 48 | 5 ot :.  depiaeiini | 35 
35 | 5 Weel 85 || 49 | 5 ‘“ aacaiila 35 
16 | 5 v“ nib 85 | 50) 5 PS pclae 35 
17| 5 e } alias 85 || | 
18; 5 ——_ 35 | | POE: seit: Heil $1,750 
| | | | 
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Fifth Sup’l Petition. 


In the Circuit Court of the United States in and for the Northern 
District of Texas, at Dallas. 


W. N. Corer, Jr., vs. Toe City oF CLEBURNE. 


To the honorable the judges of said court; 
W. N. Coler, Jr., who is a resident and citizen of the city, county, 
and State of New York, files this his fifth supplemental peti- 
38 tion in the above-entitled cause, now pending in said court, 
against The City of Cleburne, defendent herein. 

Plaintiff alleges that said defendant, The City of Cleburne, is a 
corporation created under the laws of the State of Texas, with a 
mayor and board of aldermen, capable of suing and defending, and 
that said defendant is a resident and citizen of said northern dis- 
trict of Texas. Plaintiff charges that heretofore, to wit, in the due 
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course of trade and before the maturity thereof, for a valuable con- 
sideration, he became the bona fide owner, holder, and bearer, and 
without notice of any defense thereto, of forty-eight coupons or obli- 
gationsin writing, for thirty-five dollars each, all of which became 
due and payable in the city of New York on the first day of Jan- 
uary, 1887. 


A substantial copy of one of said coupons is as follows, to wit: 


“$35.00. | $59.00. 


“On the first day of January, 1887, the City of Cleburne, State of 
Texas, will pay to bearer, in the city of New York, thirty-five dol- 
lars, being six months’ interest due on water-works bond No. 25. 

“W. N. HODGE, Mayor. 
“W. H. GRAVES, Secretary.” 


Stamped on the face of each of said coupons is theSnumber of the 
coupon itself. The above-described coupon has the number 6 
thereon. 

All of said coupons are like the one described, except differing in 
the numbers and date when due. A descriptive list of said forty-eight 

coupons, showing the number of the bond from which each 
39. ~—was cut, the number of the coupon, and the am’t & the date 

when due, isattached hereto, marked Exhibit “B,” and made 
a part hereof. 

Plaintiff charges that said obligations are payable to bearer; that 
he bought the same before maturity for a valuable consideration ; 
that he is a bona fide owner, holder, and bearer thereof without 
notice of any defects therein ; that the same are past due and wholly 
unpaid, though demand has been made for the payment of the same, 
to his dainage two thousand dollars. 

Plaintiff charges that said defendant made, executed, and deliy- 
ered its certain water-works bonds for one thousand dollars each, 
payable to bearer, numbered from 1 consecutively to 51, inclusive, 
and put the same into circulation for value before the maturity 
thereof, and that the said coupons described as aforesaid were cut 
off of said bonds and purchased by plaintiff in the due course of 
trade. 

The premises considered, the plaintiff prays for process against 
said defendant, for judgment for his principal debt, $1,680.00, in- 
terest at 8 per cent per annum on each of said coupons, since the 
maturity thereof, for all costs of suit, and for general relief. 

(Signed) HERNDON, CAIN anp GARRISON, 
Attorneys for Plaintoff. 
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40 EXHIBIT “B.” 
) ) 
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4] Endorsed: No. 759. W.N. Coler, Jr., vs. The City of Cle- 


burne. Plaintiff’s fifth supplemental petition. Filed Jan’y 
2,1887. <A. J. Houston, clerk. 


Water Works Contract. 


This contract, made and entered into this 15 day of September, 
A. D. 18838, by and between The City of Cleburne, a municipal corpo- 
ration of the county of Johnson, State of Texas, hereinafter stvled 
party of the first part, and The Texas Water and Gas Co., a corpo- 
ration of the city of Tyler, county of Smith, State of Texas, and 
hereinafter styled party of the second part, witnesseth: That whereas 
the city of Cleburne, through and by the city council of the said 
city of Cleburne, deem it necessary to provide for an efficient pro- 
tection of the property of the tax-payers of the city of Cleburne 
from fire, and also to secure to the citizens of the said city a supply 
of water for domestic purposes, &c.° 

Therefore, the party of the first part, by her mayor, W. N. Hodge, 
duly attested by W. H. Graves, secretary of said city of Cleburne, 
in accordance with an ordinance of the city council approved on the 
13 day of September, A. D. 1885, do agree, promise, and obligate to 
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deliver to the party of the second part fifty-one bonds, of one thou- 

sand pt mam each, due and payable twenty vears after date, 
42 with interest at seven per cent. per annum, payable semi- 

annually, the said interest to be secured by forty coupons at- 
tached to said bonds for thirty-five dollars each, due on the first day 
of July, 1884, and January, 1885, after the signing — this contract, 
and on each subsequent first day of July and January up — and in- 
cluding the first day of July, 1905, and to be delivered at the time 
and upon the condition hereinafter specified and upon terms as 
hereinafter stated ;.and the party of the second part doth agree and 
obligate itself to build and construct, furnishing all material there- 
for, a complete system of water works, according to plans and speci- 
fications berewith filed and made a part of this contract, within the 
city of Cleburne, and that the same shall be completed and sub- 
mitted to a test hereinafter specified by or before the first day of 
June, A. D. 1884; and the party of the second part doth further 
agree that when said works are completed that they shall be sub- 
mitted to a thorough test of two hundred pounds pressure to the 
square inch, and that the said system shall be capable of throwing 
four fire streams at one time from any four hydrants through fifty 
feet of 2}-inch rubber hose (or any pipes not smaller than six 
inches) with one-inch nozzle to height of eighty feet. 

And the party of the first part doth obligate and bind itself to re- 
ceive and accept said works upon their completion and the testing 
thereof as aforesaid; and the party of the first part hereby agree 

thatit will deliver to the party of the second part the bonds 
45 mentioned in the first part of this contract, upon the party of 

the second part completing works as per plans and specifica- 
tions — for; and it is further agreed that if the said bonds are not 
sooner delivered, as herein provided, that then the said bonds shall 
be delivered upon the completion and acceptance of the system of 
water works herein contracted to be built; and it is further under- 
stood that the test herein provided for shall be made in the presence 
of a committee of the aldermen of the city of Cleburne, and upon a 
favorable report of the said committee the said party of the second 
part shall be discharged from further obligations in the premises. 

[t is further agreed between the party of the first and the party 
of the second part that the city shall have the option to redeem said 
bond- at the expiration of ten years or any time thereafter after giv- 


ing due notice. 
W. N. HODGE, 
Mayor of the City of Cleburne. 
M. T. BROWN, 


Vice-President, General Manager of the Texas Water and Gas Co. 


Attest: W. H. GRAVES, 
City Secretary. 


Kndorsed: Filed Febr’y 21,1887. A. J. Houston, clerk. 
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44 Transcript from Comptroller’s Office. 
Register of Cleburne city hall bonds. 


CLEBURNE, TEXAs, Sept. 3, 1883. 
This is to certify that the following is a correct statement of the 
assessed value of real estate and personal property assessed by me In 
the city of Cleburne for the year 1883: 


LN aT ee RE ee aaa aaa anidmieda $549,725 
Ie I is ik eihescitserate teeta nennennmcn stile tinplate 425,444 
a lta a sas nan rel died $975,169 

[SEAL. | (Signed) J. L. GILLAM, 


Ass’r & Coll’r. 


An ordinance to provide for issuing bonds to build a city hall and 
levying a tax to pay interest, Kc. 


Whereas the city council of the city of Cleburne, on the 14th day 
of June, 1883, ordered the erection of a city hall for the use of said 
city of Cleburne: Therefure— 

Sec. 1. Be it ordained by the city council of the city of Cleburne 
that the city council hereby authorizes the issuing of bonds for the 
building of the city hall referred to in the foregoing preamble to the 
amount of twenty thousand dollars ($20,000), in denominations of 
five hundred dollars each, due and payable in twenty (20) years 
from their date and redeemable at the pleasure of said city of Cle- 
burne at any time after the expiration of five years, and bearing 
eight per cent. interest per annum from date until paid; said bonds 

and interest to be payable in the city of New York. 


45 Sec. 2. Be it further ordained that whereas the said city 

council of the city of Cleburne did, by resolution adopted on 
the 14th day of June, 1883, authorize the issuance of bonds to the 
amount of twenty thousand dollars, in sums of five hundred dol- 
Jars each, for the purpose of building a city hall in and for said city 
of Cleburne.; and whereas it now becomes the duty of said city 
council of the city of Cleburne to provide for the payment of inter- 
est on said bonds and to create a sinking fund to pay the said bonds 
at maturity: Therefore— 


Sec. 3. Be it ordained that an ad valorem tax of one-fourth of one 
per cent. be, and is hereby, levied on ali the property, both real and 
personal, in the corporate limits of the city of Cleburne on the first 
day of January, 1883, and that the assessor and collector proceed to 
collect the same at once. 


Sec. 4. This ordinance to be in force and effect from and after its 
passage. 
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Passed and approved June 27th, 1883. 
(Signed) W. N. HODGE, Mayor. 


Attest: W. H. GRAVES, Secretary. 


An ordinance to provide for the construction of water works in the 
city of Cleburne, to provide for issuing bonds, and to levy a tax 
to pay interest and create a sinking fund. 


Whereas the city council of the city of Cleburne deem it 
A6 absolutely necessary that some steps should be taken by the 
city of Cleburne to protect the property of the city and citi- 
zens against fire; and whereas it is further manifest that the estab- 
lishment of an efficient system of water works is the most econom- 
ical protection against fires; and whereas the Texas Water and Gas 
Company, a corporation having its chief domicile in the city of 
Tyler, Smith county, Texas, has made a proposition, with plans and 
specifications, to construct a complete system of water works in the 
city of Cleburne and for the city of Cleburne (as per plans and 
specifications now on file in the office of the city secretary) for fifty- 
one bonds of the city of Cleburne for one thousand dollars each, 
with interest at seven per cent. per annum, with coupons attached 
for interest, payable semi-annually; and whereas the city council of 
the city of Cleburne has accepted said proposition of the said Texas 
Water and Gas Company; Now, therefore— 


Be it ordained by the city council of the city of Cleburne that the 
mayor and city secretary are hereby authorized and fully em- 
powered to execute, sign, and deliver, for and in behalf of the city of 
Cleburne, a contract with the Texas Water and Gas Company, a 
corporation under the laws of Texas, for the construction of a com- 
plete system of water works within the corporate limits of the city 

of Cleburne according to the plans and specifications sub- 
47 mitted by the Texas Water and Gas Company, through M. 

T. Brown, vice-president and general manager of said cor- 
poration ; and it is further ordered that the mayor is forthwith 
required to have lithographed fifty-one bonds for one thousand dol- 
lars each, due twenty years after date, and redeemable at the option of 
the city at any time after ten years, with forty coupons attached to 
each for thirty-five dollars, each payable in the city of New York 
or in the city of Austin, Texas, the said coupons to fall due on the 
first day of July, 1884, and the first day of January, 1885, and on 
each subsequent first day of July and first day of January for each 
and every year up to and including the first day of July, 1905, and 
after said bonds are lithographed the same to be executed, signed, 
and.delivered to the said Texas Water and Gas Company upon the 
said company’s complying with their contract as therein provided ; 
and it is further ordained by the city council aforesaid that all the 
revenues realized from operation of water works aforesaid over and 
above the expenditures in operating the same be, and the same is 
hereby, appropriated and constitute a fund to pay the interest and 
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create a sinking. fund for the final redemption of said bonds, as 
afore provided ; and it is further ordained by the city council afore- 
said that the following tax shall be annually levied and collected, 

and the same is hereby appropriated to pay the interest on 
48 water-works bonds hereinbefore authorized to be issued : One- 

fourth of one per cent. on each one hundred dollars’ worth of 
property, and that this provision shall remain and be in force until 
the said water-works bonds are fully paid and satisfied, provided 
nothing herein shall prevent the city from remitting the tax or any 
part thereof herein provided for in the event the net revenues shall 
realize a fund sufficient to pay interest and create ten per cent. 
sinking fund on said water-works bonds; and it is further ordained 
that this ordinance take effect from and after its passage. 


And it is further ordained by the city council aforesaid that to 
the above there shall be levied and collected one-tenth of one per 
cent. under and by virtue of the power of the city to levy and col- 
lect an annual tax to defray the current expenses of its local gov- 
ernment, and the same is hereby set apart and appropriated to pay- 
ment of the interest and the sinking fund of the bonds herein 
provided for: Provided, That this section of this ordinance shall 
be inoperative for such year or years as it may be found that the 
tax and revenue heretofore provided for and set apart shall be suf- 
ficient to pay the interest and sinking funds as provided. 


Passed September 15, 1883. Approved September 13, 1888. 
W. N. HODGE, Mayor. 


Attest: W.H. GRAVES, Sec’y. 7 


A9 THE STATE OF TEXAs, County of Johnson : 


The undersigned mayor and secretary of the city of Cleburne, 
county and State aforesaid, do hereby certify that the above is a true 
and correct copy of “ An ordinance to provide for the construction 
of water works in the city of Cleburne,” etc., and that it was legally 
passed and published according to law. ; 

W. M. HODGE, Mayor. 
W. H. GRAVES, Secretary. 


In testimony whereof I hereunto affix my signature and the seal 
of said city this 4th day of Feb’y, A. D. 1884. 
W. H. GRAVES, 
City Secretary, 


We, the undersigned citizens and business men of the city of 
Cleburne, have no hesitancy in expressing the opinion that the 
actual value of the property, real and personal, of the city of Cle- 
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burne is fully two million dollars, and we ear nestly request the comp- 

troller of the State to register the Cleburne city water bonds. 
W. N. HODGE, Ex- Mayor. 
H. H. NILES. 
TILMAN FOWLER. 
G. G. TOWLES. 
VOLNEY ROBINSON. 
J. H. HOUSE, Real Est. Ag’t. 
J. N. ENGLISH. 
J. D. BRYAN. 
THOS. LAWRENCE. 
JESSE J. BAKER. 
SOL. LOCKETT. 
W. F. RAMSEY. 
D. J. BROWN. 
E. M. HEATH. 

' S. B. ALLEN. 

L. M. GUGGENHEIM. 
JAMES GRAHAM. 
W. J. RUTLEDGE. 
W. H. DEAL. 


d0 STATE OF Texas, City of Cleburne: 

I, W. H. Graves, secretary of the city of Cleburne, do hereby cer- 
tify that the parties signing the above paper, addressed to the comp- 
troller of the State, are personally known to me as reputable citizens 
and business men of the said city, and their judgment in the premises 
is reliable, some of them being large real estate owners. 

In witness whereof I hereunto affix my official signature, with the 
seal of office, at Cleburne, this 10th day of July, A. D. 1884. 

[SEAL. | W. H. GRAVES, 
Sec’y City of Cleburne. 


COMPTROLLER’s Orrice, Austin, May 16, 1885. 


I, Wm. J. Swain, hereby certify that the within is a correct tran- 


script of the records of this office. 
In testimony whereof I hereuntosign my name and cause the seal 


of office to be affixed this 16th day of May, A. D. 1885. 
[SEAL. ] WM. J. SWAIN, Comptroller. 


Endorsed: Transcript from comptroller’s office. Filed Feb’y 21, 
1887. A.J. Houston, clerk. 


ol Judgm’t of Court. 


W.N. Coter, Jr., 
US. No. 759. 


THE City OF CLEBURNE. 
WEDNESDAY, February 23, 1887. 


Be it remembered that on this the 23d day of February, A. D. 
1887, this cause was called for trial and both parties appeared by 
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their respective attorneys, and, having filed an agreement in writing 
wa-ving a jury, announced themselves ready for trial, and the court, 
having heard the evidence and argument of counsel, orders and ad- 
judges that the plaintiff, W. N. Coler, Jr., take nothing by his suit, 
and that the defendant, The City of Cleburne, go hence without day 
and recover of plaintiff all costs in this behalf expended, for which 
execution may issue. 


Motion for New Trial. 


In the Circuit Court of the U. S. for the Northern District of of 
Texas, at Dallas. 


W. N. Couer, Jr., vs. THE City oF CLEBURNE. 


Now comes W. N. Coler, pl’ff in the above-entitled cause, by his 
att’ys, Herndon and Cain, and moves the court to grant a new trial 
in this cause and for the following reasons, to wit: 

lst. Because the evidence failed to show any other indebtedness 
on the part of the def’t at the time these bonds were issued and de- 
livered except the indebtedness represented by the bonds sued upon 

in this suit, and the judgment of the court to the effect that 
o2 this was an “overissue” and ultra vires is erroneous. 
2d. Because if there was any other indebtedness at the time 
these bonds were issued the same was an indebtedness created prior 
to the amendment of section 9 of act. 8 of the constitution adopted 
Sept., 1883, and was especially excepted in said amendment, while 
this debt was incurred and became in esse after said amendment was 
adopted, so that the tax necessary to be levied to pay the interest 
and sinking fund upon the indebtedness herein sued upon was not 
and is not prohibited, and the court erred in so holding. 

3d. Because the evidence in this cause shows that at the time the 
debt was created it was provided that all the revenues of the water 
works should be applied in connection with such tax as is necessary 
to pay the interest and sinking fund required by law, and there is 
no evidence showing that the tax necessary to be levied would ex- 
ceed the tax permitted under the law to be levied, and the burden 
of such proof (the same being defensive matter) being upon def’t 
and def’t having failed to make the same, the judgment of the court 
was erroneous. 

4th. Because the bonds sued upon and produced in this suit were 
dated on the Ist day of Jan’y, 1884; were registered in the office of 
the comptroller of public accounts of the State of Texas on the — 
day of -——, 1884, as required by law. They recite upon their face 
the purpose for which issued, the law under which they were issued 
and authorized and authorized, and, being in the hands of innocent 

purchasers, def’t is estopped from denying that there was a 
Oo sufficient amount of property within said city to justify and 

authorize their issue or that the same were properly and 
regularly issued. 

5. Because the def’t has accepted and appropriated the works for 
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which said bonds were issued, and, having failed to return the same 
to the person entitled thereto, judgment should have been for pl’ff. 
Respectfully submitted, : 
HERNDON anp CAIN, 
Att’ys for Pl'ff. 


Endorsed: No. 759. W. N. Coler, Jr., rs. The City of Cleburne. 
Motion for new trial. Filed Febr’y 24,1887. <A. J. Houston, clerk, 
by Jas. D. Adams, deputy. 


Order of Court on PUff’s Motion for New Trial. 


W. N. Courr, Jr., 
vs. No. 759. 
THE City OF CLEBURNE. 


SATURDAY, February 26, 1887. 


This day came the parties, by their attorneys; then came on to 
be heard the plaintiff’s motion to grant a new trial in this cause. 
The argument of counsel being heard thereon and duly considered, 
it is the opinion of the court that the law is for the defendant upon 
said motion. It is therefore ordered that the said motion be, and 
the same is hereby, overruled and a _ new trial refused ; and there- 
upon plaintiff in open court excepts to this ruling of the court and 
vives notice that he will apply for a writ of error. 


54 PUff’s Bill of Exceptions, 


In the Circuit Court of the U.S. for the Northern District of Texas, 
at Dallas. 


W. N. Coxer, Jr., 
vs. No. 759. 
THe Ciry oF CLEBURNE. 


Be it remembered that on the trial of this cause, on, to wit, the 
2ist day of February, A. D. 1887, the following proceedings were 
had, to wit: 

PI’ff read his original petition, filed May 2nd, 1885, and four 
supplemental petitions declaring for cause of action on 234 over- 
due coupons for $35.00 each, with interest thereon at 8% after each 
became due, amounting, principal and interest figured to Feb’y 2z, 
1887, to the amount of $8,922.86, and alleging pl’ff to be the bona 
fide owner, holder, and bearer before maturity of said coupons for a 
raluable consideration paid, and that the bonds from which the 
coupons were taken were issued by the city of Cleburne, said def’t, 
for the purpose of erecting a complete system of water works for 
def’t, numbered from 1 to 51, inclusive, for one thousand dollars 
each, bearing date January Ist, 1884, and due 20 years after date, 
payable to bearer, bearing 7% interest per annum, with semi-annual 
coupons for $35.00 each, due the first day- of July and January of 
each year thereafter, the first coupon falling due July Ist, 1884 
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the coupons payable to bearer, the said bonds and coupons made 
and issued in pursuance of article 420 of the Revised Statutes of the 
State of Texas and of an ordinance adopted by the city council of 
said defendant dated Sept. 13, 1885. 
The said def’t read its pleadings, interposing as a defense the plea 
of non est factum; also that the bonds, although bearing 
ay) date January 1, 1884, were, in fact, issued and delivered July 
3, 1884, and were signed by ex-Mayor W. N. Hodge on July 
3, 1884, after he had ceased to be in office, and that J. M. Odell was 
then and there the mayor of def’t city, who refused to sign the 
bonds, and that the bonds were not legally signed and delivered. 
Also that the last assessed value of the taxable property of def’t 
city at the date said bonds were issued and delivered amounted to 
$1,144,400; that def’t city then owed an outstanding debt as follows, 
to wit: 


F or a vineeipihiaibiociesaiisaliadieiaiiait 1,695 25 
' wg 5,000 
Of bonds issued for city hall in defendant city -------- 20,000 
Total amount outstanding debt_-__.----------_- 26,695 00 


And that the then outstanding debt, together with the seven per cent. 
interest per annum and two per cent. sinking fund provided on the 
said $51,000.00 of bonds for water works, amounted to more than 
six per cent. of the last assessment upon all the taxable property of 
defendant city of Cleburne; that the said issue of $51,000.00 was an 
excessive issue, and ultra vires. 

PI'ff read his general demurrer interposed to said def’t’s plea of 
non est factum, and the same was considered by the court in his gen- 
eral finding. 

The parties agreed in writing, which was filed among the papers, 
to waive a jury and submit the matters of law and fact to the court. 

The pl’ff then offered in evidence the instruments in writing 


56 sued on, to wit, the coupons; a copy of one of said coupons is 
as follows, to wit: 
“$35 00, $39.00. 


On the first day of July, 1886, the city of Cleburne, State of Texas, 
will pay to bearer in the city of New York thirty- -five dollars, being 
six months’ interest on water-works bond No. 51. 

W. N. HODGE, Mayor. 
W. H. GRAVES, Secretary.” 


Also pl’ff introduced in evidence one of the bonds from whicn the 
coupons were severed, which is as follows, to wit: 


1,000. —_— STATES OF AMERICA. 1,000. 


No. 51. $1,000. 


The city of Cleburne, in Johnson county, State of Texas, hereby 
acknowledges that, for value received, it is indebted and bound and 
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hereby promises to pay unto the Texas Water and Gas Company or 
bearer, at the —, in the city of New York, at the expiration of twenty 
years from the date hereof, the sum of one thousand dollars in law- 
ful money of the United States of America, and also that it is bound 
and will pay interest on said sum of one thousand dollars at the rate 
of seven per centum per annum on the first days of January and 
July of each year thereafter to and including the first day of Janu- 
ary, A. D. 1904, to the bearer, according to the respective coupons 
therefor hereto attached, for thirty-five dollars each, signed by the 
mayor of the city of Cleburne and attested by the secretary of the 
city of Cleburne, upon presentation at the fiscal agency in New 

York. This bond is authorized by article 420 of the Revised 
57 + Statutes of the State of Texas and by an ordinance adopted 

by the board of aldermen — the city of Cleburne on the 138th 
day of Sept., 1883, in conformity to said article 420. 

This bond is one of a series of fifty-one of like tenor and effect 
issued for the erection of a complete system of water works, and is 
secured by an ordinance of the city of Cleburne under the general 
laws of the State and setting apart all the net revenues of said 
water works to pay the interest and sinking fund upon the same 
and requiring the council to annually levy and collect a tax of 
thirty-five cents on the one hundred dollars’ worth of property, if so 
much shall be required, to pay the interest and two per cent. sinking 
fund. — 

It is understood that the city of Cleburne shall have the right to 
call in any or all the bonds of this series, numbered from one to fifty- 
one, respectively, at any time after ten years from the date of said 
bonds, upon first giving public notice thereof in the city organ 
of the city of Cleburne for three months before the first days of 
January or July in any year, and interest shall cease from the time 
they are so called in, respectively. 

In witness whereof the mayor of the city of Cleburne hereto signs 
his name and and the city secretary of the city of Cleburne attests, 
with the seal of the said city of Cleburne hereto affixed, this the first 
day of January, A. D. 1884. 

W. N. HODGE, Mayor. 

Attest: [L. s.] W. H. GRAVES, Secretary. 


1,000. 


58 The back of said bond is endorsed as follows: “51. $1,000 
city of Cleburne water works bond; interest seven per cent., 

payable July lst and January 1st of each year. Twenty-years bond. 

registered July 12th, 1884. Wm. J. Swain, comptroller.” 


The pl’ff then introduced evidence, by depositions and documents, 
proving that the Texas Water and Gas Company, a corporation, 
through its proper officers, made a written contract with the def’t 
city, through it- proper officers, on Sep. 18, A. D. 18838, to erect for 
det’t a complete system of water works, the material used and the 
manner of building fully shown in specifications and plans, on or 
before June the Ist, 1884, in consideration for which the said def’t 
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agreed to pay the builder $51,000 in bonds of $1,000.00 each, pay- 
able to bearer 20 years after January 1, 1884, bearing interest at seven 
per cent., represented by semi-annual coupons for $35.00 each at- 
tached thereto, the same to be engraved, sigued by its mayor and 
secretary, and to be delivered to the said Texas Water and Gas Co. 
upon the completion of said system of water works according to plans 
and specifications and the acceptance thereof by def’t after the same 
had been duly tested. It was further proven that said contract pro- 
vided that upon the said works having been tested and the 
59 same reported and received by def’t that the said builder 
should be discharged from all further obligations on account 
of the works. It was further proven that the system of water works 
were built within the time agreed upon and accepted by the defend- 
ant; that on the 13th day of September, 1883, the defendant, by its 
city council, adopted an ordinance fully authorizing the contract 
above mentioned. The issue and delivery is here fully inserted: 


An ordinance to provide for the construction of water works in the 
city of Cleburne, to provide for issuing bonds, and to levy a tax 
to pay interest and create a sinking fund. 

Whereas the city council of the city of Cleburne deem it abso- 
lutely necessary that some steps should be taken by the city of Cle- 
burne to protect the property of the city and citizens against fire ; 
and whereas it is further manifest that the establishment of an 
efficient system of water works is the most economical protection 
against fires; and whereas the Texas Water and Gas Company, a 
corporation having its chief domicil in the city of Tyler, Smith 
county, Texas, has made a proposition, with plans and specifications, 
to construct a complete system of water works in the city of Cleburne 
and for the city of Cleburne (as per plans and specifications now on 
file in the office of the city secretary) for fifty-one bonds of the city 

of Cleburne for one thousand dollars each, with interest at 

60 seven per cent. per annum, with coupons attached for interest, 

payable semi-annually ; and whereas the city council of the 
city of Cleburne has accepted said proposition of the said Texas 

Water and Gas Company: Now, therefore— 

Be it ordained by the city council of the city of Cleburne, That the 
mayor and city secretary are hereby authorized and fully empow- 
ered to execute, sign, and deliver for and in behalf of the city of Cle- 
burne a contract with the Texas Water and Gas Company, a corpora- 
tion under the laws of Texas, for the construction of a complete 
system of water works within the corporate limits of the city of Cle- 
burne according to the plans and specifications submitted by the 
Texas Water and Gas Company, through M. T. Brown, vice-president 
and general manager of said corporation; and it is further ordained 
that the mayor is forthwith required to have lithographed fifty-one 
bonds for one thousand dollars each, due twenty years after date and 
redeemable at the option of the city at any time after 10 years, with 
forty coupons attached to each for thirty-five dollars each, payable 
in the city of New York or in the city of Austin, Texas, the said 
coupons to fall due the first day of July, 1884, and first day of Jan- 
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uary, 1885, and on each subsequent first day of July and first day of 

January for each and every year up to and including the first day 

of July, 1905, and after said bonds are lithographed the same to be 
executed, signed, and delivered to the said Texas Water and 

61 Gas Company upon the said company’s complying with their 
contract as therein provided. 

And it is further ordained by the city council aforesaid that all 
the revenues realized from operation of water works aforesaid over 
and above the expenditures in operating the same be, and the same 
is hereby, appropriated and constitute a fund to pay the interest and 
create a sinking fund for the final redemption of said bonds as afore 
provided. 

And it is further ordained by the city council aforesaid that the 
following tax shall be annually levied and collected, and the same 
is hereby appropriated to pay the interest on water-works bonds 
hereinbefore authorized to be issued, one-fourth of one per cent. on 
each one hundred dollars’ worth of property, and that this provision 
shall remain and be in force until the said water-works bonds are 
fully paid and satisfied, provided nothing herein shall prevent the 
city from remitting the tax or any part thereof herein provided for 
in the event the net revenue shall realize a fund sufficient to pay 
interest and create ten per cent. sinking fund on said water-works 
bonds. 

And it is further ordained that this ordinance take effect from and 
after its passage. 

And it is further ordained by the city council aforesaid that to the 
above there shall be levied and collected one-tenth of one per cent. 
under and by virtue of the power of the city to levy and collect an 

annual tax to defray the current expenses of its local govern- 
62 ment, and the same is hereby set apart and appropriated to 

the payment of the interest and the sinking fund of the bonds 
herein provided for. 

Provided, That this section of this ordinance shall be inoperative 
for such year or years as it may be found that the tax and revenue 
heretofore provided for and set apart shall be sufficient to pay the 
interest and sinking fund as provided. 

Passed September 13th, 1883. 

Approved September 13, 1883. : 

Attest : W. N. HODGE, Mayor. 
(Signed) W. H. GRAVES, Secretary. 


- 


THE State oF Texas, County of Johnson: 


The undersigned, mayor and secretary of the city of Cleburne 
county and State aforesaid, do hereby certify that the above is a true 
and correct copy of “ An ordinance to provide for the construction of, 
water works in the city of Cleburne,” etc., and it was legally passed 
and published according to law. 

(Signed) W. N. HODGE, Mayor. 
‘ W. H. GRAVES, Secretary. 
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In testimony whereof I hereunto affix my signature and the seal 
of said city this 4th day of February, A. D. 1884. 
(Signed) W. H. GRAVES, Secretary. 


That after defendant accepted the water works, on, to wit, July 3 
1884, the 51 bonds for $51,000.00 were delivered to the Texas 
63 Water and Gas Company and registered by the comptroller 
of the State; that the defendant before the delivery of said 
bonds cut off and cancelled the first coupon thereon, maturing July 
1, 1884; that the def’t took charge of the water works and contracted 
a sale of said works to another corporation, which corporation oper- 
ated the works for a time,and afterwards def’t resumed the control 
of said water works and still has possession and uses the same for 
fire protection and other uses. 

It was further proven that the Texas Water and Gas Company 
sold all of the said bonds and coupons and delivered them to third 
parties soon after they were received. 

There was evidence tending to prove the amount of property as- 
sessed for 1884 was $1,144,400, and that representations were made 
to the comptroller that the actual value of the property of def’t sub- 
ject to taxation, as estimated, was two millions dollars; the rate of 
tax levied to pay interest on water-works bonds was 35 cents on 
each $100 of property, and then being collected for 1884. A state- 
ment made by the secretary of def’t under seal was offered in evi- 


dence as follows, to wit: 


“ Mayor’s OFFICE OF THE CITY OF CLEBURNE, 
CLEBURNE, Texas, February 12, 1885. 


Total valuation of property in the city of Cleburne, as- 


ae Se aiid sitisiied ett aisicerrenienseiinn seta enitionicansle $1,144,400 
Actual value, estimated by many leading citi- 
I scab ae aceite ih aioli iene ss cain ali 2,000,000 
64 Rate of tax to pay interest on water-works 
bonds, 35 cents on each $100 levied for collec- 
tion for the year 1884 (now being collected)_.----- 4,005 00 


= 
The above is a true statement of the condition of tax for water- 


works bonds. | 
[SEAL. ] W. H. GRAVES, 
City Secretary.” 


It was proven that the actual value was at least 25% greater than 
than the assesed value. It was further proven that the defendant 
city, by its city council, on, to wit, July 3, 1884, adopted a resolution 
authorizing and requesting ex-Mayor W. N. Hodge, whose name had 
been engraved on the coupons attached to the 51 bonds, to sign the 
said 51 bonds as and upon the date January 1, 1884, when he was actu- 
ally the mayor of the city, and that said bonds be signed by W. H. 
Graves, who was the secretary of the def’t January 1, 1884, as well 
as on July 3, 1884. It was also proven that said 51 bonds were reg- 
istered by the comptroller of the State of Texas. There was evidence 
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tending to prove that a statement was made by leading citizens of 
the def’t city in 1884, addressed to the comptroller of the State, repre- 
senting that the property of the city of Cleburne subject to taxation 
in 1884 was of the value of two millions dollars. The said statement 
and verification by secretary of defendant filed in office of comp- 
troller is as follows, to wit: 


“ We, the undersigned, citizens and business men of the city 

65 of Cleburne, have no hesitancy in expressing the opinion that 

the actual value of the property, real and personal, of the city 
of Cleburne is fully two millions dollars, and we earnestly request 
the comptroller of the State to register the Cleburne city water bonds. 

. W.N. HODGE, Ex-Mayor. 
H. H. NILES. 
TILMAN FOWLER. 
G. G. TOWLES. 
VOLNEY ROBINSON. 
J. H. HOUSE, 
Real Est. Ag’t. 

J. N. ENGLISH. 
J. D. BRYAN. 
THO’S LAWRENCE. 
JESSE J. BAKER. 
SOL. LOCKETT. 
W. F. RAMSEY. 
D. J. BEAVER. 
E. M. HEATH. 
T. B. ALLEN. 
L. M. GUGGENHEIM. 
JAMES GRAHAM. 
W. J. RUTLEDGE. 
W. H. DEAL. 


STATE OF Texas, City of Cleburne: 


I, W. H. Graves, secretary of the city of Cleburne, do hereby cer- 
tify that the parties signing the above paper addressed to the comp- 
troller of the State are personally known to me as reputable citi- 
zens and business men of said city, and their judgment in the 
premises is reliable, some of them being large real estate owners. 

In witness whereof I hereto affix my official signature, with the 
seal of office, at Cleburne, this 10th day of July, A. D. 1884. 

[SEAL. | (Signed) W. H. GRAVES, 
Sec’ty City of Cleburne. 


The def’t offered in evidence and proved as follows, to wit: That 
W.N. Hodge, who signed the 51 bonds, ceased to be mayor 

66 in April, 1884; that J. M. Odell became the mayor of def’t in 
April, 1884; that the 51 bonds were signed July 3, 1884; that 

the city council authorized W. N. Hodge, who ‘was then a private 
citizen, to sign the bonds on that day, when the bonds bear date, 
January Ist, 1884; that the water works erected were tested in May 
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and June, 1884, from time to time, and showed some defecis and 
breaks. It was also proven that the assessment made by defendant 
of property subject to taxation for the year 1883 was the sum of 
$975,169.00 and the like assessment for 1884 was $1,144,400.00 ; 
that the defendant had outstanding indebtedness before 13th of 
Sept’r, 1883, of $1,695.25 to the Santa Fe railway ; $5,000.00 to the 
Mexican Central railway, and twenty thousand dollars in bonds 
issued to erect a city hall for defendant June, 1883, and bear 8% 
interest per annum. 

It was also proven that Mayor J. M. Odell did not furnish a state- 
ment of the valuation of property to the comptroller, nor forward 
him the 51 bonds for registration, and refused to sign more than 40 
of said bonds; that the def’t city was using and operating the water 
works, and had been for over 20 months, and that some of the pipes 
had broken and rusted. 


(Endorsed :) No. 759. W. N. Coler, Jr., vs. The City of Cleburne. 
PI’ff’s bill of exceptions. Filed Feb’y 26, 1887. A. J. Houston, 
clerk. 


67 Order of Court on Bill of Exceptions. 


Upon the aforesaid pleadings and proof the court found the law 
for the defendant and rendered final judgment tor the said defend- 
ant and against said pl’ff for costs of suit. PI'ff then and there, in 
open court, gave notice of appeal, filed his motion for new trial, 
which was by the court overruled. Whereupon pl’ff again in open 
court gave notice of appeal and excepted to the rulings of the court 
and the findings of the court upon the law applicable, and tenders 
this his bill of exceptions, and prays that the same be allowed, signed, 
and sealed by the court. 

Feb’y 26th, 1887. 

(Signed) A. P. McCORMICK, 
U. S. District Judge. 


Petition for Writ of Error. 


UNITED STATES OF AMERICA, | ais 
Northern District of Texas, { °°” 


To the honorable justices of the Supreme Court of the United States - 
And now comes W. N. Coler, Jr., of the city, county, and State of 
New York, by Herndon, Cain and Garrison, his attorneys, and com- 
plains that in the records and proceedings, and also in the rendition 
of judgment in a suit between W. N. Coler, Jr.,and The City of 
Cleburne, said defendant, numbered 759 on the docket of said court, 
at Dallas, tried in the circuit court of the United States for said 
northern district, at Dallas, atthe January term thereof, A. D. eighteen 
hundred and eighty-seven, and in which judgment was ren- 
68 dered against him on the 25 day of February, A. D. eighteen 
hundred and eighty-seven, manifest error hath intervened, to 

the great damage of the said W. N. Coler, Jr. 


rT 


Oe 
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Wherefore he prays for the allowance of a writ of error and such 
other process as may cause the same to be corrected by the Supreme 
Court aforesaid. 


(Signed) HERNDON, CAIN anp GARRISON, 
| Attorneys. 


Allowed Feb’y 26th, 1887. 
(Signed) A. P. McCORMICK, 
U. S. Dist. Judge. 


Endorsed: Filed Feb’y 26, 1887. A.J. Houston, clerk. 
69 (Copy.) 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the northern district of 
Texas, at Dallas, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before 
you or some of you, between W. N. Coler, Jr., as plaintiff, and The 

nity of Cleburne, as defendant, a manifest error hath happened, 
to the great damage of the said W. N. Coler, Jr.,as by his complaint 
appears, we, being willing that error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the 2nd Monday of Oc- 
tober next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 

Supreme Court may cause further to be done therein to correct that 

error what of right and according to the laws and customs of the 

United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 26th day of February, in the year of our 
Lord one thousand eight hundred and eighty-seven. 

A. J. HOUSTON, 
Clerk of the Circuit Court of the United States 
for the Northern District of Texas, at Dallas. 


Allowed by— 
A. P. McCORMICK, 
U.S. District Judge. 


70 In the U. S. Court for the Northern District of Texas, at 
Dallas. 
W. N. Cover, Jr., vs. THe City oF CLEBURNE. 


Now come the attorneys of the said plaintiff and def’t in the 
above-entitled cause and agree as follows: That when said cause 
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was tried in said court on the 23d day of February, 1887, a writ of 
error and citation in due form were granted by the court and the 
same fully made out, signed, & filed in said cause for the purpose of 
prosecuting a writ of error by said pl’ff; that since said trial and 
the filing of said papers the original writ of error has been lost or 
mislaid and the same cannot now be found. It is, therefore, hereby 
agreed that the copy of said writ of error attached hereto and made 
part hereof is a substantial and correct copy of said lost original 
writ of error, and that the same be now filed as of the date of the 
original in said cause, & that it be made a part of the tran- 
71 script & record, & sent up to the Supreme Court in the place 
and stead of said original, and that the same shall have all 
the force & effect that said original might or could have if the same 
was now on file & made part of the record. 
HERNDON & CAIN, 
Att’ys for Pl’ff. 
LEAKE & HENRY, 
JAMES W. BROWN, 
Attys for Def’ts. 


[Endorsed:] No. 759. Cir. court. Filed Sept. 21, 1887. A. J. 
Houston, clerk, by Jas. D. Adams, deputy. 


72 UNITED STATES OF AMERICA, 88 : 


To the City of Cleburne, represented by its mayor, J. L. Gillam, 

Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
fifth circuit and northern district of Texas, at Dallas, wherein W. N. 
Coler, Jr., is plaintiff and you are defendant in error, to show cause, 
if any there be, why the judgment in said writ of error mentioned 
should not be corrected and speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable A. P. McCormick, judge of the United 
States district court, acting as circuit Judge for the northern district 
of Texas, this the 26 day of February, A. D. 1887. 

A. P. McCORMICK, 
U. 8. District Judge for the Northern District of Texas. 


73 [Endorsed :] No. 759. W. N. Coler, Jr., vs. The City of 
Cleburne. Citatione in error. Filed Feb’y 26, 1887. A. J. 
Houston, clerk. 


On this 29th day of August, in the year of our Lord one thousand 
eight hundred and eighty-seven, personally appeared before me the 
subscriber, W. F. Morton, a deputy United States marshal for the 
northern district of Texas, and makes oath that he delivered a true 
copy of the within citation to J. L. Gillam, mayor of the city of 
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Cleburne, in the county of Johnson, State of Texas, on this the 29th 
day of August, 1887, at Cleburne, Texas. 
W. F. MORTON, 


Deputy U. S. Marsha’. 


Sworn to and subscribed before me this 29th day of August, A. 


D. 1887. 
A. J. HOUSTON, 
Clerk U. S. Circuit Court, North. Dist. Texas, at Dallas. 
By JAS. D. ADAMS, 
Deputy Clerk. 
74 Bond for Writ of Error. 


Know all men by these presents that we, W. N. Coler, Jr., as prin- 
cipal, and T. R. Bonner and E.C. Williams, as sureties, are held and 
firmly bound unto The City of Cleburne in the full and just sum of 
five hundred dollars, to be paid to the said The City of Cleburne’s 
certain attorney, executors, administrators, or assigns ; to which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, execu- 
tors, and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 26th day of February, in 
the year of our Lord one thousand eight hundred and eighty-seven. 

Whereas lately at a regular term of the circuit court of the United 


States for the northern district of Texas, at Dallas, in a suit depend- 


ing in said court between W. N. Coler, Jr., as plaintiff, and The City 
of Cleburne, as defendant, a final judgment for costs was rendered 
against the said W. N. Coler, Jr., said plaintiff, on the 25d day of 
Feb’ry, 1887; and the said W. N. Coler, Jr., plaintiff, having ob- 
tained a writ of error and filed a copy thereof in the clerk’s office of 
the said court to reverse the judgment in the aforesaid suit, and a 
citation, directed to the said The City of Cleburne, citing and admon- 
ishing def’t to be and appear at a Supreme Court of the United 
States to be holden at Washington the second Monday of October 
next: 

Now, the- condition of the above obligation is such that if the 
said W. N. Coler, Jr., plaintiff in error, shall prosecute his writ of 
error to effect and answer all damages and costs if plaintiff fail to 
make his plea good, then the above obligation to be void; else to 
remain in full force and virtue. 

(Signed) W. N. COLER, Jr. [SEAL.] 
T. R. BONNER. SEAL. | 
E. C. WILLIAMS. [SEAL. | 


Sealed and delivered in presence of— 
W.S. HERNDON. 
B. B. CAIN. 


Approved by— 
A. P. McCORMICK, 
U. 8. District Judge, N. D. of Texas. 
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Endorsed: W. N. Coler, Jr., vs. The City of Cleburne. Bond for 
writ of error. Filed Feb’y 26,1887. A.J. Houston, clerk. 


79 Assign’t of Errors. 


In the U.S. Cireuit Court for the Northern District of Texas, at 
Dallas. 


W. N. Coter, Jr., vs. THe City of CLEBURNE. 


Assignment of errors made by said plaintiff in the above-entitled 
cause, to be filed and annexed to the writ of error and sent up 
with the record in this cause to the Supreme Court of the United 
States. 

Errors assigned. 

ist. The court erred in overruling plaintiff’s demurrer to defend- 
aut’s plea of non est factum because said plea was special and failed 
to exclude the idea that the defendant had authorized the person 
who actually signed the bonds and coupons to do so. 

2d. Plaintiff’s suit is upon negotiable paper purchased bona fide 
before maturity, for value, and is an innocent holder without notice 
of any vice between the original parties to the contract or in the 
issuance and delivery of the said negotiable instruments; and the 
court erred in holding that plaintiff could not recover thereon. 

3d. The 51 bonds and coupons are dated January Ist, 1884. The 
mayor and secretary who signed the bonds were in office on that day, 

but the said bonds were actually signed July 3d, 1884, and W. N. 

Hodge had ceased to be mayor in the meantime. The ordinance of 

Sept. 13th, 1885, being a part of the contract for and authorizing 

the issue of said bonds, provided that the bonds should be litho- 

gyaphed and signed forthwith by the mayor and secretary, ready for 
delivery. on or before June Ist, 1884, and the inte rest to run 
from January Ist, 1884. The contract was complied with 

| and accepted by defendant,and after the acceptance by def ’t 

city a resolution was adopted by defendant authorizing and direct- 

ing W. N. Hodge, ex-mayor, and the secretary then and there to 
sign the said bonds bearing date January 1, 1884: and the def’t 
cut off the first coupon, due July Ist, 1884, from said bonds and then 
delivered the said 51 bonds to the Texas Water and Gas Co., the 
contractor who built the water works, and the said bonds were for- 
warded to the comptroller of the State of Texas for registration 
under the law, and the same were duly registered by that officer 
and delivered to said contractor, and afterwards sold and delivered 
to pl’ff. It was error for the court to hold, under this state of facts, 
that the defendant could interpose the defense of failure of consid- 
eration, irregularity in the issue, delivery, or registration of said 
bonds. 

4th. It was error for the court to hold that the plea of ultra vires 
was sufficient, because the total indebtedness of defendant was shown 
to —, including the bonds, 77,695 dollars, and more than six per 
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cent. of the last assessment upon all taxable property of the defend- 
ant city, because the amendment to the constitution took effect 25th 
of Sept’r, 1883, providing the limitation, and $20,000 of the $77,695 
was not reached by the amendment. It was prior indebtedness be- 
cause, further, the act of registration was not limited to the last 

assessed value of the taxable property, but to the value of 
77 all taxable property, real and personal, in the city, together 

with a statement of the amount of tax levied for the payment 
of interest and to create a sinking fund; and because, further, all the 
net revenue of said water works were set apart in addition to the 
levy of thirty-five cents on the one hundred dollars of the taxable 
property of the city to pay the interest and sinking — upon the said 
fifty-one bonds; and because, further, the act of the comptroller was 
a judicial act determined solely by him under the law and the evi- 
dence adduced, and his act of registration of said bonds was conclu- 
sive as to the regularity of the issuance of said bonds and the levy 
and collection of a tax sufficient to pay the interest and sinking 
fund on said bonds; and the defendant is estopped from interposing 
the plea of excessive issue of bonds in violation of the law limiting 
the amount of bonds that may be issued and providing for the in- 
terest and sinking fund to pay the same. 

Sth. The court erred in overruling the pl’ff’s motion for a new 
trial on the grounds therein stated, and especially for the reason 
that there was no evidence tending to show that there was any other 
or further indebtedness of the def’t then in esse except the 51 bonds 
here sued for, and for the further reason that the def’t has received 
and appropriated the water works for which said bonds were issued, 

and is now using and enjoying the same without having 


78 paid any consideration for the same whatever. | 
(Signed) HERNDON, CAIN ann GARRISON, 


Att’ys for PUft W. N. Coler, Jr. 


Endorsed: No. 759. W. N. Coler, Jr., vs. The City of Cleburne. 
Assignment of errors. Filed July 7; 1887. <A. J. Houston, clerk, 
by Jas. D. Adams, deputy. 


79 UNITED STATES OF AMERICA, 
Northern District of Texas, at Dallas: 

I, A..J. Houston, clerk of the United States circuit court for the 
northern district of Texas, at Dallas, do hereby certify that the fore- 
going 77 pages contain a full, true, and correct transcript of the 
opening order of the court, plaintiff’s original petition, with Exhibit 
“B,” defendant’s original answer, order to amend answer, first 
amended answer, argument of attorneys (first and second amended 
petitions were lost or mislaid while in the hands of the attorneys, 
but were before the court on the trial of the cause and are fully 
covered by this agreement), third amended petition, with Exhibit 
“A,” order to amend answer, second amended answer, argument 
setting time for trial and waiving jury, order for continuance, plain- 
tiff’s demurrer to plea, fourth amended petition, with Exhibit “A,” 
fifth supplemental petition, with Exhibit “ B,” water-works contract, 
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transcript from comptroller’s office, judgment, motion for new trial, 
plaintiff’s bill of exceptions, order of court on bill of exceptions, 
petition for writ of error, copy of writ of error, bond for writ of error, 
assignment of errors and the originals of the argument of attorneys, 
citation in error, and the clerk’s certificate in cause No. 759, law, 
on the docket of said court, and styled W. N. Coler, Jr., vs. The 
City of Cleburne, all of which appears from the records of said 

court. 
80 In testimony whereof I have hereunto affixed the seal of 

said court, at Dallas, Texas, and the signature of the clerk 
thereof this 24th day of September, A. D. 1887. 

[The Seal of the U.S, Circuit Court, Northern Dist. Texas, Dallas. ] 
A. J. HOUSTON, Clerk. 


Endorsed on cover: N. Texas C. C. U. S. No. 1087. W.N. 
Coler, Jr., plaintiff in error, vs. The City of Cleburne. Filed Octo- 
ber 1, 1887. 
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In Supreme Court of the United States of America, 


WASHINGTON, D. C. 


W. N. COLER, Jr., APPELLANT, 
VS. 


THE CITY OF CLEBURNE, APPELLEE. 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 


This is a suit brought by W. N. Coler, Jr., a citizen of New 
York City, against the City of Cleburne, a body politic and 
corporate under the laws of Texas, for and upon 234 coupons 
of the value of $35.00 each, total $8190.00, cut from, a series 
of fifty-one bonds of $1,000 each, made, executed and deliv-— 
ered by the said City of Cleburne to the Texas Water and 
Gas Co., and payable to it or bearer at the expiration of 
twenty years from this date, which was and is the first day of 
January, 1884. Said bonds were made and delivered under 
and by virtue of Article 420 of the Revised Statutes of the 
State of Texas. They bear 7 per cent. interest from date and 
the interest is payable semi-annually on the first day of July 
and the first day of January of each year, said interest repre- 
sented by the coupons, part of which are included in this suit. 

The coupons sued upon. are particularly described in the | 
plaintiff's original petition filed May 2, 1885, and in four 
amended petitions subsequently filed as appears in Transcript 
pp. 2 to 22 inclusive. 

A substantial copy of one of said coupons is as follows, 
to-wit: 

$35.00. $35.00. 

“On the first day of January, 1887, the City of Cleburne, 
State of Texas, will pay to bearer, in the City of New York, 


i. | 
-- 


thirty-five dollars, being six months’ interest due on water- 
works bond No. 25. 


“W.N. HODGE, Mayor. 
“W.H. GRAVES, Secretary. ”’ 

A substantial copy of one of the bonds from which said 
coupons are clipped is as follows : 

I ,OOO. UNITED STATES OF AMERICA. 1,000. 

No. 51. $1,000. 

The City of Cleburne, in Johnson county, State of Texas, 
hereby acknowledges that, for value received, it is indebted 
and bound and hereby promises to pay unto the Texas Water 
and Gas Company or bearer, at the , in the City of New 
York, at the expiration of twenty years from the date hereof, 
the sum of one thousand dollars in lawful money of the United 
States of America, and also that it is bound and will pay 
interest on said sum of one thousand dollars at the rate of 
seven per centum per annum on the first days of January and 
July of each year thereafter to and including the first day of 
January, A. D. 1904, to the bearer, according to the respec- 
tive coupons therefor hereto attached, for thirty-five dollars 
each, signed by the mayor of the City of Cleburne and attest- 
ed by the secretary of the City of Cleburne, upon presenta- 
tion at the fiscal agency in New York. This bond is author- 
ized by Article 420 of the Revised Statutes of the State of 
Texas and by an ordinance adopted by the board of alder- 
men of the City of Cleburne on the 13th day of September, 
1883, in conformity to said article 420. 

This bond is one of a series of fifty-one of like tenor and 


effect issue? for the erection of a complete system of water- 
works, and is secured by an ordinance of the City of Cleburne 
under the general laws of the State and setting apart all the 
net revenues of said water works to pay the interest and sink- 
ing fund upon the same and requiring the council to annually 
levy and collect a tax of thirty-five cents on the one hundred 
dollars’ worth of property, if so much shall be required, to 
pay the interest and two per cent. sinking fund. 

It is understood that the City of Cleburne shall have the 
right te call in any or all the bonds of this series, numbered from 


one to fifty-one, respectively, at an time after ten years from 
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the date of said bonds, upon first giving public notice thereof 
in the city organ of the City of Cleburne for three months 
before the first days of January or July in any year, and 
interest shall cease from the time they were so called in, re- 
spectively. 

In witness whereof the mayor of the City of Cleburne hereto 
signs his name 3nd and the city secretary of the City of Cle- 
burne attests, with the seal of the said City of Cleburne hereto 
affixed, this the first day of January, A. D. 1884. 

W. N. HODGE, Mayor. 

Attest : [L. s.] W. H. GRAVES, Secretary. 

The back of said bond is endorsed as follows: “51. 
$1,000 City of "Cleburne water works bond ; interest seven per 
cent., payable July 1st and January Ist of each year. Twen- 
ty years bond. Registered July 12, 1884. 

Wm J. Swain, Comptroller.” 

September 13, 1883, the mayor and board of aldermen, 
acting under and by virtue of Sec. 420 of the Revised Stat- 
utes of the State of Texas and its powers as a corporate body 
under the General Laws of said State, enacted the following 
ordinance, to-wit: 

An ordinance to provide for the construction of water works 


in the City of Cleburne, to provide for issuing bonds, and 

to levy a tax to pay interest and create a sinking fund. 

Whereas the city council of the City of Cleburne deem it 
absolutely necessary that some steps should be taken by the 
City of Cleburne to protect the property of the city and citi- 
zens against fire; and whereas it is further manifest that the 
establishment of an efficient system of water works is the 
most economical protection against fires; and whereas the 
Texas Water and Gas Company, a corporation having its 
chief domicil in the City of Tyler, Smith county, Texas, has 
made a proposition, with plans and specifications, to construct 
a complete system of water works in the City of Cleburne 
and for the City of Cleburne (as per plans and _ specifications 
now on file in the office of the city secretary) for fifty one 
bonds of the City of Cleburne for one thousand dollars each. 
with interest at seven per cent. per annum, with coupons at- 
‘ached for interest, payable semi-annutlly : and whercas the 
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eity council of the City of Cleburne !::+ accepted said propo- 
sities of tae said Texas Water anc Gas Company: Now, 
thereforme-— 

Be it ordained +> the city council of the City of Cieburne, 

What the mayer and city secretary are hereby authorized and ~ 
fully empowcied to execute, sign, end deliver ior anc an be- 
half of the City of Clevurne a contract withthe Texas Water 
and Gas Company, a corporation under the laws of Texas, for 
the construction of a complete system of water works within 
the corporate limits of the City of Cleburne according to the 
plans and specifications submitted by the Texas Water and 
Gas company, through M. T. Brown, vice-president and gen- 
eral manager of said corporation; and it is further ordained 
that the mayor is forthwith required to have lithographed fifty- 
one bonds for one thousand dollars each, due twenty years 
after date and redeemable at the option of the city at any 
time after ten years, with forty coupons attached to each for 
thirty-five dollars each, payable in the City of New York or 
in Austin, Texas, the said coupons to fall due the first day of 
July, 1884, and first day of January, 1885, and on each subse- 
quent first day of July and first day of January for each and 
every year up to and including the first day of July, 1905, and 
after said bonds are lithographed the same to be executed, 
signed, and delivered to the said Texas Water and Gas Com- 
pany upon the said company’s complying with their contract 
as therein provided. 

And it is further ordained by the city council aforesaid that 
all the revenues realized from the operation of water works 
aforesaid over and above the expenditures in operating the 
same be, and the same is hereby, appropriated and constitute 
a fund to pay the interest and create a sinking fund for the 
final redemption of said bonds as afore provided. 

And it is further ordained by the city council aforesaid that 
the following tax shall be annually levied and collected, and 
the same is hereby appropriated to pay the interest on water 
works bonds hereinbefore authorized to be issued, one-fourth 
of one per cent. on each one hundred dollars worth of prop- 
erty, and that this provision shall remain and be in force until © 
the said water works bonds are fully paid and satisfied, pro= 
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vided rothing herein shal) prevent ths city from remittine the 
tax or any part thereof hereia provei-d fw m the event the 

net revenue shall roauze 2 fund sullecient to pay interest and 
create ten per cent. eink} iS fond “6 seid Waiter wou.ks vonds. 

Aad it is further ordained that this ordinance take effect 
from and after its passage. 

And it is further ordained by the city council aforesaid that 
to the above there shall be levied and collected one-tenth of 
one per cent. under and by virtue of the power of the city to 
levy and collect an annual tax to defray the current expenses 
of its local government, and the same is hereby set apart and 
appropriated to the payment of the interest and the sinking 
fund of the bonds herein provided for. 

Provided, That this section of this ordinance shall be inop- 
erative for such year or years as it may be found that the tax 
and revenue heretofore provided for and set apart shall be 
sufficient to pay the interest and sinking fund as provided. 


Passed September 13, 1983. 
Approved September 13, 1883. 
Attest : W. N. HODGE, Mayor. 


(Signed) W. H. GRAVES, Secretars. 
THE STATE OF Texas, County of Johnson: | 
The undersigned, mayor and secretary of the City of Cle-_ 
burne, county and State aforesaid, do hereby certify that the 
above is a true and correct copy of “ An ordinance to provide 
for the construction of water works in the City of Cleburne,” 
etc., and it was legally passed and published according to law. 
vate? W. N. HODGE, Mayor. 
W. H. GRAVES, Secretary. 
See Tran. pp. 32, 33. | 
Immediately after the passage of said brdinance, to-wit: on 
the 13th day of September, 1883, the City of Cleburne, acting 
by and through its mayor and council, and the Texas Water 


and Gas Company by its vice-president and general manager, 
M. T. Brown, made and entered into the following contract: 


WATER WORKS CONTRACT. 

This contract, made and entered into this 13th day of Sep- 
tember, A. D. 1883, by and between the City of Cleburne, a 
municipal corporation of the county of Johnson, State of 
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Texas, hereinafter styled the party of the first part, and che | 
Texas Water and Gas Company, a corporation of the city of = 
Tyler, county of Smith, State of Texas, and hereinafter styled 
party of the second part, witnesseth: That whereas the City — 
of Cleburne, through and by the city council of the said City 
of Cleburne, deem it necessary to provide for an efficient pro- q 
tection of the property of the tax-payers of the City of Cle-/ 
burne from fire, and also to secure to the citizens of the said © 


city a supply of water for domestic purposes, etc. 


Therefore, the party of the first part, by her mayor, W. N, | 
Hodge, duly attested by W. H. Graves, secretary of said City 
of Cleburne, in accordance with an ordinance of the city : 
council approved on the 13th day of September, A. D. 1883, % 
do agree, promise, and obligate to deliver tothe party of the — 
second part fifty-one bonds, of one thousand dollars each, due — 
and payable twenty years after date, with interest at seven per 
cent. per annum, payable semi-annually, the said interest to | 
be secured by forty coupons attached to said bonds for thirty- © 
five dollars each, due on the first day of July, 1884, and > 
January 1885, after the signing — this contract, and on each | 
subsequent first day of July and January —and including the § 
first day of July, 1905, and to be delivered at the time and 
upon the condition hereinafter specified and upon terms as_ 
hereinafter stated; and the party of the second part doth 
agree and obligate itself to build and constract, furnish all 
material therefor, a complete system of water works, accord-— 
ing to plans and specifications herewith filed and made a part : 


of this contract, within the City of Cleburne, and that the 


same shall be completed and submitted to a test hereinafter — 
specified by or before the first day of June, A. D. 1884; and 


the party of the second part doth further agree that when said 


works are completed that they shall be submitted toa thorowgalll 
test of two hundred pounds pressure to the square inch, and | 
that the said system shall be capable of throwing four fire 


streams at one time from any four hydrants through fifty feet 
of 2 1-2 inch rubber hose (or any pipes not smaller than six | 
inches) with one-inch nozzle to height of eighty feet. 

And the party of the first part doth obligate and bind itself 
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to receive and accept said works upon their completion and 


7 


the testing thereof as aforesaid ; and the party of the first part 
hereby agree that it will deliver to the party of the second 
part the bonds mentioned in the first part of this contract, 
upon the party of the second part completing works as per 
plans and specifications therefor; and it is further agreed that if 
the said bonds are not sooner delivered, as herein provided, 
that then the said bonds shall be delivered upon the comple- 
tion and acceptance of the system of water works herein con- 
tracted to be built; and it is further understood that the test 
herein provided for shall be made in the presence of a com- 
mittee of the aldermen of the City of Cleburne, and upon a 
favorable report of the said committee the said party of the 
second part shall be discharged from further obligations in the 
premises. 

It is further agreed between the party of the first and the 
party of the second part that the city shall have the option to 
redeem said bonds at the expiration of ten years or any time 
thereafter after giving due notice. 

W.N. HODGE, 
Mayor of the City of Cleburne. 
M. T. BROWN, 

Vice-Pres., Gen. Manager of the Texas Water and Gas Co. 
Attest: W. H. GRAVES, 

City Secretary. Tr, pp. 22 and 23. 

The water works were built within the time agreed upon 
and accepted according to the contract and the city took 
charge of them and conducted a sale of said works to another 
corporation, which corporation operated the works for a time 
and afterwards defendant resume’ control and still has pos- 
session and uses the same. Tr. p. 34. 

After said works had been accepted, to-wit: July 3, 1884, 
the city cut off and cancelled the first coupon, maturing July 
1, 1884, and then delivered the fifty-one bonds to the Texas 
Water and Gas Company and they were registered by the 
Comptroller as provided in Article 423 of the Revised Stat- 
utes, State of Texas. Tr. p. 34. 

Plaintiff bought the coupons in suit in the due course of 
trade, before maturity, for value, and without notice of any 
irregularity in their issue. Tr. p. 34. 
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The city refused to pay the same and plaintiff filed this suit. 

The defense made by the city is a plea of non est factum, | 
to-wit: That W. N. Hodge, who signed the fifty-one bonds, - 
ceased to be mayor in April 1884, and was succeeded by J./ 
M. Odell, whereas the bonds were in fact sigind July 3, 1884, @ 
but the bonds bear date January 1, 1884, and in addition to_ 
to this the city adopted a resolution authorizing and requesting 
ex-mayor W. N. Hodge, whose name had been engraved on™ 
the coupons attached to the fifty-one bonds, to sign the said_ 4 
bonds as of date January 1, 1884, when he was acting mayor. | 
See Tr. pp. 34 and 35. 

Another defense made by the city is that it is a municipal | 
corporation, organized under and by virtue of title xvii of 
the Revised Statutes of Texas, and at its organization it was : 
and has ever been, and now is, a city exceeding 1000 inhabi-— 
tants and not exceeding 5000 inhabitants, and that at the date ; 
these bonds were issued the outstanding valid indebtedness of. 
the city was as follows, to-wit: $1,695.25 with 8 per cent.” 
interest per annum since September 11, 1881, represented by 
city script issued to the G. C. & S. F. R’y Co.; $5,000 bearing” 
interest at the rate of 8 per cent. per annum, represented by 
city script issued to the G. C. & S. F. R’y Co. by authority of” 
ordinance September 13, 1881, and $20,000 represented by 
forty bonds of $500 each, bearing interest from date at the 
rate of 8 per cent. per annum, payable semi-annually, payable | 
in five twenty years, by ordinance passed June 27, 1883, pro- 
viding for the erection of a city hall, and that this indebted- | 
ness, augmented by the fifty-one bonds for water works, would § 
exceed 6 per cent. of the values of all taxable property, real 
and personal, and the acts of the city in issuing this indebted- | 
ness were and are ultra vires. Tr. p. 15. 

Upon this issue there was evidence to prove that the assegs- 
ment of property by defendant for the year 1883, was $975,- | 
169. That the assessment for 1884, was $1,144,400, and that | 
the defendant had outstanding indebtedness before 13th of 
September, 1883, of $1,695.25 to the Santa Fe R’y; $5,000 
to the M. C. R’y, and $20,000 in bonds issued to erect a city 
hall, all bearing 8 per cent. per annum. Tr. p. 36. 
The mayor did not furnish a statement to the Comptroller 
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nor forward the fifty-one bonds for registration, but on the 
other hand it was shown that the actual or real value of the 
property in said city was at least 25 per cent. greater than the 
assessed value, and a statement was made to the Comptrol’er 
by many leading citizens, representing that that the property 
subject to taxation in said city for the year 1884, was of the 
value of $2,000,000. Tr. pp. 34 and 35. 

The rate of tax levied to pay interest on water works bonds 
was 35 cents on each $100 worth of pérsonal property then 
being collected for 1884. Tr. p. 54. 

The bonds were presented to the Comptroller with a state- 
ment of the assessed value of real and personal property for 
1883 and a copy of ordinance authorizing issuance of the 
$20,000 of bonds for city hall; the ordinance authorizing 
issuance of the fifty-one bonds in suit and statement of citi- 
zens to the effect that the real value was $2,000,000 in 1884, 
dated July 10, 1884, and the Comptroller registered the fifty- 
one bonds. Tr. pp. 24 to 27 inclusive. 

Defendants also plead failure of consideration (Tr. p. 16) 
and proved that some of the pipes had broken and rusted. 

Upon all the pleadings and proof, the court gave judgment 
for defendant and against plaintiff for cost of suit. Plaintiff 
in open court gave notice of appeal and filed his motion for 
new trial, which was by the court overruled, and plaintiff again 
excepted, gavé notice of appeal and filed his bill of excep- 
tions, February 26, 1887. (See Tr. p. 36.) February 26, 1887, 
plaintiff filed petition for writ of. error to this Hon. Court 
with his bond, and on the same day said writ was allowed, 
(Tr. pp. 36 and 37) and citation in error was then and there 
issued and placed in the hands of U. S. Marshal, which was 
served on the 29th day of August, 1887. 

July 7, 1887, plaintiff filed the following assignment of 
errors which he now submits to this Hon. Court : 

ERRORS ASSIGNED. 

ist. The court erred in overruling plaintiffs demurrer to 
defendant's plea of non est factum because said plea was 
special and failed to exclude the idea that the defendant had 
authorized the person who actually signed the bonds and 
coupons to do so. 


2d. Plaintiff’s suit:is upon negotiable paper purchased 
bona fide before maturity, for value, and is an innocent holder 
without notice of any vice between the original parties to the - 
contract or in the issuance and delivery of the said negotiable — 
instruments ; and the court erred in holding that plaintiff could — 
not recover thereon. 

3d. The fifty-one bonds and coupons are dated. January 1, | 
1884. The mayor and secretary who signed the bonds, were — 
in office on that day, but the said bonds were actually signed 
July 3, 1883, and W. N. Hodge had ceased to be mayor in the 
meantime. The ordinance of September 13, 1883, being a 
part of the contract for and authorizing the issue of said § 
bonds, provided that the bonds should be lithographed and_ 
signed forthwith by the mayor and secretary, ready for de- 
livery on or before June 1, 1884, and the interest to run from — 
January 1, 1884. The contract was complied with and accept- © 
ed by defendant, and after the acceptance by defendant city a — 
resolution was adopted by defendant authorizing and directing 
W. N. Hodge, ex-mayor, and the secretary then and there to 
sign the said bonds bearing date January 1, 1884; and the 
defendant cut off the first coupon, due July 1, 1884, from said | 
bonds and then delivered the said fifty-one bonds to the Texas | 
Water and Gas Company, the contractor who built the water 
works, and the said bonds were forwarded to the Comptroller 
of the State of Texas for registration under the’ law, and the 
same were duly registered by that officer and delivered to said 
contractor, and afterwards sold and delivered to plaintiff. It 
was error for the court to hold, under this state of facts, that 
the defendant could interpose the defense of failure of con- 
sideration, irregularity in the issue, delivery, or registration of 
said bonds. 

4th. It was error for the court to hold that the plea of 
ultra vires was sufficient, because the total indebtedness of | 
defendant was shown to be, including the bonds, $77,695, and 
more than six per cent. of the last assessment upon all taxa- | 
ble property of the defendat city, because the amendment to 
the constitution took effect 25th of September, 1883, provid- 
ing the limitation, and $20,000 of the $77,695 was not reached 
by the amendment. It was prior indebtedness because, fur- | 


It 
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ther, the act of seesgesetees was not limited to the last assessed 
value of the taxable property, but to the value of all taxable 
property, real and personal, in the city, together with a state- 
ment of the amount of tax levied for the payment 
of interest and to create--a sinking fund; and _ because, 
further; all the net revenue of said water works were set apart 
in addition to the levy of thirty-five cents on the one hundred 
dollars of the taxable property of the city to pay the interest 
and sinking fund upon the said fifty-one bonds ; and because, 
further, the act of the Comproller was a judicial act determined 
solely by him under the law and evidence adduced, and his 
act of registration of said bonds was conclusive as to the 
regularity of the issuance of said bonds and the levy and col- 
lection of a tax sufficient to pay the interest and sinking fund 
on said bonds; and the defendant is estopped from interposing 
the plea of excessive issue of bonds in violation of the law 
limiting the amount of bonds that may be issued and provid- 
ing for the interest and sinking fund to pay the same. 

5th. The court erred in overruling the plaintiff's motion for 
a new trial on the grounds therein stated, and especially for 
the reason that there was no evidence tending to show that 


there was any other or further indebtedness of the defendant 
then in esse except the fifty-one bonds here sued for, and for 
the further reason that the defendant has received and appro- 
priated the water works for which said bonds were issued, and 
is now using and enjoying the same without having paid any 
consideration for the same whatever. 

FIRST ASSIGNMENT OF ERROR. 

The court erred in overruling plaintiff’s demurrer to defend- 
ant’s plea of non est factum, because said plea was special and 
failed to exclude the idea that the defendant had authorized 
the person who actually signed the bonds and coupons, to do so. 

PROPOSITION :—It is not necessary to the validity of an 
instrument that it be signed actually by the person whose acts 
it purports to be, but if it is authorized by the party who 
utters it, he is estopped from dennying its genuineness. A 
corporation can only act by agents, and a plea of non est 
factum made by it must relate and be directed to the authority 
of the person who has assumed to act for it. 


STATEMENT :—The defendant's plea of non est factum re- 
cites that the bonds were not signed by J. M. Odell, the then 
mayor, nor by his authority, nor by and person authorized by § 
law to act as mayor of defendant, but does not negative the 
idea that they may have been Pedaseodt by a person authorized 
by defendant, or by law, to eager: them. Tr. p. 14. 


AUTHORITIES :-— 


SECOND AND THIRD ASSIGNMENTS OF ERROR. 


2d. Plaintiff’s suit is upon negotiable paper purchased 
bona fide before maturity, for value, and is an innocent holder 
without notice of any vice between the original parties to the 
contract or in the issuance and delivery of the said negotiable 
instruments ; and the court erred in holding that plaintiff could 
not recover thereon. 

3d. The fifty-one bonds and coupons are dated January 1, 
1884. The mayor and secretary who signed the bonds were 
in office on that day, but the said bonds were actually signed 
July 3, 1883, and W. N. Hodge had ceased to be mayor in the 
meantime. The ordinance of September 13, 1883, being a 
part of the contract for and authorizing the issue of said 
bonds, provided that the bonds should be lithographed and 
signed forthwith by the mayor and secretary, ready for de- 
livery on or before June I, 1884, and the interest to run from 
January 1, 1884. The contract was complied with and accept- 
ed by defendant, and after the acceptance by defendant city a 
resolution was adopted by defendant authorizing and directing 
W. N. Hodge, ex-mayor, and the secretary then and there to 
sign the said bonds bearing date January 1, 1884; and the — 
defendant cut off the first coupon, due July 1, 1884, from said 
bonds and then delivered the said fifty-one bonds to the Texas 
Water and Gas Company, the contractor who built the water 
works, and the said bonds Were forwarded to the Comptroller 
of the State of Texas for registration under the law, and the 


) re- 
then 
d by 


the & 


1zed 


used 


lider § 


the 
ible 
yuld 


4 iy 
ere 
ned 
the 
y a 
said 
ind 
de- 
om 
pt- 
ya 
ing 
to 
the 
aid 
cas 
ter 
ler 


he 


. Say oes 2 
we epee PS e 


13 


same were duly registered by that officer and delivered to said 
contractor, and afterwards sold and delivered to plaintiff. It 
was error for the court to hold, under this state of facts, that 
the defendant could interpose the defense of failure of con- 
sideration, irregularity in the issue, delivery, or registration of 
said bonds. 

First Propositrion :—Plaintiff being a bona fide holder was 
not required to look beyond the recitals in the bond and the 
legislative enactments giving the power to issue them. . 

If at the date of the bond it was authorized by law and 
appears to have been properly issued in accordance with the 
enobling acts, he must recover, though there may have been 
irregularity and even fraud or misconduct on the part of the 
agents who acted for the city in uttering them. 

STATEMENT :-—The bonds bear date January 1, 1884. At that 
time W. N. Hodge was the mayor of this city, and his signa- 
ture appears upon the bonds and on the coupons. (See state- 
ment above.) This is the only ground of irregularity and is 
the basis of plea of non est factum. 


AUTHORITIES :— 
Weyanwego vs. Ayling, 99 U. S. 112. 
Walnut vs. Wade, 103 U. S. 683. 
Town of East Lynne vs. Davenport, 94 U. S. 8o1. 
Clay county vs. Society for Savings, 104 U. S. 579. 
County of Moultrie vs. Saving’s Bank, 92 U. S. 631. 
Naman vs. Ritter, 97 U. S. 389. 

SECOND Proposition :—The ordinance adopted by defend- 
ant city, September 13, 1883, became a part of the contract 
and was the authority to the then mayor, W. N. Hodge, and 
the secretary, to draft and sign the bonds, ready for delivery, 
before January 1, 1884. The bonds and coupons having been 
signed in accordance with said ordinance, the innocent pur- 
chaser was not required to look beyond this, and the defendant 
city having uttered the bond thus required is estopped from 
denying its regularity and validity. 

FOURTH ASSIGNMENT OF ERROR. 


4th. It was error for the court to hold that the plea of 
ultra vires was sufficient, because the total indebtedness of 


defendant was shown to be, including the bonds, $77,695, and 
more than six per cent. of the last assessment upon all taxa-— 
ble property of the defendat city, because the amendment to 
the constitution took effect 25th of September, 1883, provid- 
ing the limitation, and $20,000 of the $77,695 was not reached 
by the amendment. It was prior indebtedness because, fur- 
ther, the act of resignation was not limited to the last assessed 
value of the taxable property, but to the value of all taxable 
property, real and personal, in the city, together with a state- 
ment of the amount of tax levied for the payment 
of interest and to create a sinking fund; and _ because, 
further; all the net revenue of said water works were set apart 
in addition to the levy of thirty-five cents on the one hundred 
dollars of the taxable property of the city to pay the interest 
and sinking fund upon the said fifty-one bonds ; and because, 
further, the act of the Comproller was a judicial act determined 
solely by him under the law and evidence adduced, and his 
act of registration of said bonds was conclusive as to the 
regularity of the issuance of said bonds and the levy and col- | 
lection of a tax sufficient to pay the interest and sinking fund § 
on said bonds; and the defendant is estopped from interposing 
the plea of excessive issue of bonds in violation of the law 
limiting the amount of bonds that may be issued and _ provid- 
ing for the interest and sinking fund to pay the same. 

First Proposition :-—The registration of the bonds by the 
Comptroller being an act which must, under the law, be based 
on a determination of the value of all taxable property and a 
status of the bonded debt of the city, the endorsement of 
registration on the bond is, in effect, such a recital of com- 
pliance on the bonds as will be binding on the municipality 
as against an innocent purchaser. Such a purchase need not go 
behind this recital to inquire whether the amount of indebted- 
ness of the corporation exceeded that authorized or not. The 
corporation is estopped from denying their validity on this 
account. 

2d. The act of registration by the Comptroller is a judicial act 
determined upon information then in his possession. Declar- 


ing for or against the registration of the bond is the exercise 
of a wise discretion by a judicial offcer clothed with this 
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power, and is not the subject of revision by another tribunal. 
Such power having been exercised and the bond registered, 
the innocent purchaser may rely upon such judicial decision in 
favor of the regularity and validity of the bond. 


STATEMENT :—The bonds are endorsed as follows: “ Regis- 
tered July 12, 1884. W. J. Swarn, Comptroller.” 


AUTHORITIES :-— 
Arts. 323 and 424, Revised Statutes of Texas. 
Sherman county vs. Simons, 109 U. 5S. 735. 
Anderson county vs. Bear, 113 U. S. 227. 
Town of Colona vs. Eaves, 92 U. S. 484. 
Commissioners vs. Bolls, 94 U. S. 104. 
Commissioners vs. Clark, 94 U. S. 278. 


SECOND PrRoposiTion:—The city is not bound by the 
assessed value of property, but if the aggregate amount of 
bonds issued by the city council, including those in suit, did 
not exceed six per cent. of the actual value of the property 
within said city subject to ad valorem tax at the time they 
were issued, the issue is not excessive. 

STATEMENT :—These bonds were issued on the Ist day of 
January, 1884, and the first interest did not fall due till July 1, 
1884. The actual value of property subject to ad valorem tax 
in the city was then $2,000,000. <A _ statement to this effect 
was made to the Comptroller by leading citizens and a certifi- 
cate of W. H. Graves, city secretary, and upon this the Comp- 
troller registered the bonds. Tr. pp. 34 and 35. 


AUTHORITIES :— 
Revised Statutes of Texas, Art. 420. 


THIRD Proposition :—The bonds in this suit were and are 
issued under and subject to Constitution, Art. 8, Sec. 9 there- 
of, as amended September 25, 1883. Said amendment author- 
izes the levy of an additional tax of 25 cents on the $100, and 
excepts the $20,000 voted for the erection of a:city hall; there- 
fore the issuance of the bonds in this suit are not excessive. 

STATEMENT :—The total indebtedness of the city when these 
bonds were issued was $77,695. Twenty thousand dollars de- 
ducted from this amount leaves $57,695, which is not an ex- 
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cessive issue even upon the assessed valuation. It is true that. 
the contract was made on the 13th day of September, 1883, 
and the Constitutional amendment dd not go into effect until 
the 25th of September, 1883, twelve days thereafter, but was | 
voted upon the first Tuesday in August, 1883, and adopted 
then, and declared adopted officially September 25, 1883. But @ 
the bonds were issued on the first day of January, 1884, and af 
bona fide purchaser before maturity for value was only required > 
to look to the law and facts that existed at the date the bonds f 
were issued. £ 
AUTHORITES -— ‘ 
See Amendment to Art. 8, Sec. 9, Constitution of Tex. @ 
FourtH Proposition :—The bonds sued upon are not ultra | 
vires unless it was necessary, in order to pay interest and 2 per | 
cent sinking fund, to levy an excessive tax; and to decide © 
what tax should be levied for this purpose the court should 
have first deducted the annual net revenue from the water ®@ 


works. 

STATEMENT :—The bonds recite on their face: “This bond ® 
is one of a series of fifty-one of like tenor and effect issued for © 
the erection of a complete system of water works, and is se- 
cured by an ordinance of the City of Cleburne under the gen- | 
eral laws of the State, and setting apart all the net revenues of | 
said water works to pay the interest and sinking fund upon the © 
same, and requiring the council to annually levy and collect a & 
tax of 35 cents on the $100 worth of property, if so much shall | 
be required to pay the interest and 2 per cent. sinking fund.” @ 
Tr. pp. 30, 31. i 

The ordinance for construction of water works provides that © 
‘All revenues realized from operation of water works over and § 
above the expenditures in operating the same, be and the same © 
is hereby appropriated and constituted a fund to pay the inter- | 
est and create a sinking fund for the final redemption of said | 
bonds, as hereinbefore provided ; and it is further ordained by © 
the city council aforesaid that the following tax shall be an- 


nually levied and collected, and the same is hereby appropriated 7 
to pay interest on water works bonds hereinbefore authorized 
to be issued: One-fourth of one per cent. on each one hundred — 
dollars’ worth of property, and that this provision shall remain— 
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in force and effect until the said water works bonds are fully 
paid and satisfied, provided nothing herein shall prevent the 
city from remitting the tax or any part thereof herein provided 


for in the event the net revenue shall realize a fund sufficient 
to pay interest and create two per cent. sinking fund on said 
water works bonds; and it is furthur ordained that this ordi- 
nance take effect on and after its passage. 

And it is further ordained by the city council aforesaid that 
to the alpve there shall be levied and collected one-tenth of 
one per cent. under and by virtue of the power of the city to 
levy and collect an annual tax to defray the current exepenses 
of its local government, and the same is hereby set apart and 
appropriated to payment of the interest and the sinking fund 
of the bonds herein provided for: Provided, that this section 
of this ordinance shall be inoperative for such year or years as 
it may be found that the tax and revenue heretofore provided 
for and set apart shall be sufficient to pay the interest and sink- 
ing funds as provided.” 

The record shows no proof as to what the net revenues from 
water works are, though it does show that defendant had used 
and operated the works for over twenty months. Tr. p. 36. The 
burden of proof being upon the defendant, it was their duty to 
show the revenue, and the court should have considered this 


before deciding as he did. 


FIFTH ASSIGNMENT OF ERROR. 

The court-erred in overruling the plaintiff's motion for 
a new trial on the grounds therein stated, and especially for 
the reason that there was no evidence tending to show ‘that 
there was any other or further indebtedness of the defendant 
then 7” esse except the fifty-one bonds here sued for, and for 
the further reason that the defendant has received and appro- 
priated the water works for which said bonds were issued, and 
is now using and enjoying the same without having paid any 
consideration for the same whatever. 

STATEMENT :—The only proof as to other bonded indebt- 
edness is $20,000 to build a _ city hall. There was 
proof that defendant had outstanding indebtedness before the 
13th of September, 1883, of $1695.25 to the Santa Fe Railway 
and $5000 to the Mexican Central Railway, but said last sums 
are not bonded debts, and may be paid out of the general rev- 
enue of the city from any and all sources. It was not shown 
that these debts or the $20,000 bonds issued for erection of a 
city hall were valid debt against the city and would have to 
be paid. See only evidence on this point. Tr. p. 36, and 
transcript from Comptroller's office p. 24. 


ARGUMENT. 

The judgment of the court is silent as to which one of the 
defenses it is based upon, we therefore deem it necessary to 
discuss in our argument each proposition presented by the 
defendant on the trial of this cause. 

We first direct the court to the plea of non est factum. It 
is claimed by defendant that the bonds in suit were not signed 
till the third day of July, 1884, and that W. N. Hodge, who 
signed them, had ceased to be mayor. This is true, but we 
call attention to the fact that at the date of these bonds, to- 
wit: On the first day of January, 1884, W. N. Hodge was 
the mayor. The plaintiff was an innocent purchaser for value. 
He is not bound to look beyond the bonds themselves and the 
enabling acts authorizing their issue, and if there is lawful 
authority to issue them, and the city appears to have acted 
upon this authority, he need go no further, no matter what may 
have been the real motives that lay behind their issue nor 
what irregularity may. have characterized the acts of the 
officers uttering them for the city. When the plaintiff in this 
suit contemplated the purchase of these bonds, he found the 
authority for their issue recited on their face, to-wit: Art. 420 
of the Revised Statutes of the State of Texas and the ordi- 
nance adopted September 13, 1883, in conformity to said 
article. An examination of these acts of authorization show 
that the city had the right to issue them, and they conform in 
every particular to the requirements of this grant of power. 
There was nothing whatever to give the plaintiff either actual 
or constructive notice of any defect or irregularity. If he 
examined the Statutes of the State and the ordinance authoriz- 
ing it, he found the power to issue. If he examined 
the records to see who was the mayor and who was the secre- 
tary on the first day of January, 1884, he found W. N. Hodge 
was the mayor and W. H. Graves was the secretary. If he 
examined the bonds he found that they had been registered 
by the Comptroller, and he had a right to presume that they 
had been forwarded to the Comptroller by the mayor as the 
law provides or the Comptroller would not have registered 
them. In the case of Weyauwego vs. Ayling, 99 U.S. p. 112, 
this Hon. Court holds that a town having uttered its bonds is 
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estopped as against a bona fide holder for value to show that 
the true date of the bonds is different from that named on 
them, or that the town clerk who signed them was not in 
office when he signed them, if he was in fact such officer at 
the date of the bonds. 

This doctrine is the only one that is consonant with reason 
and justice, any other would permit a party to take advan- 
tage of his own wrong and would unsettle an unbroken line of 
decisions on the subject of negotiable paper which lead up to 
this principle from the very distant past. Both the signature 
of mayor and clerk or secretary being required by law, one is 
as necessary as the other, therefore, the above decision is 
directly in point and is conclusive of this feature of the 
defense. 

If plaintiff had received any notice of this irregularity we 
would feel constrained to argue a proposition based upon the 
fact that the ordinance of September 13, 1883, is a part of the 
contract for and authorizing the issue of these bonds; that it 
provides that they be lithographed and signed forthwith by 
the mayor (W. N. Hodge) and secretary, ready for delivery | 
January 1, 1884, when interest was to commence running, and 
that the signing of these bonds by W. N. Hodge after he 
ceased to be mayor, was authorized by a resolution of the city 
council, but in view of the case as made, we do not think this 
court would find either the necessity Aor inclination to consider 
the later proposition. 

The defense which seems more forcible and which no doubt 
entered more largely into the reasoning of the court in its 
judgment for defendant than any other, is the one of ultra vires 
or excessive issue. Inthe body of this brief we have sub- 
mitted several propositions which are very full upon this fea- 
ture of the case and it is unnecessary to repeat them here. 
There is one position which we take that would obviate all 
others if we are correct. That is, the proof fails to show any 
over issue and the lower court could not have based his judg- 
ment on this defense. The burden of proof was upon the 
defendant. The only proof made is as to the assessed valua- 
tion of property in 1883 and 1884, and that there was a bonded 
debt of $20,000, bearing 8 per cent. interest per annum, prior 
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to September 13, 1883, date when these bonds were author- 
ized. No proof was made as to the annual amount of debt 
necessary to be raised by taxation, therefore those sections — 
of the constitutions and laws prohibiting the making of a debt | 
of this nature, unless provision is made at the same time for 
levying and collecting a sufficient tax to pay the interest there 
on and 2 per cent. as a sinking fund, could hardly enter into 
this case. If we are mistaken in this we say that nevertheless 
this is a debt incurred, if not by execution, at least by rati- 
fication subsequent to the amendment of Sec. g, Art. 8, of 
the constitution of the State of Texas, and under the enlarged 
powers of this amendment the city could meet its interest and 
the 2 per cent. sinking fund without exceeding the limit pre- 
scribed. 

But it seems to us, and we respectfully submit to this court, 
that the entire question of over issue as presented in this 
record, must depend upon the proviso in Art. 420 of the Re- 
vised Statutes. 

Did the aggregate bonded debt of the | city, including the 
bonds in sutt, exceed stx per cent. of the value of the property 
within said city subject to ad valorem tax? Vf the word value 
as used in the article referred to means assessed value. then 
there is no doubt but that there is an over issue, but we con- 
tend that no such construction can be indulged. There is 
nothing in the context and nothing in the wording of the law 
to warrant any other construction than a settled determination 
of value. If the legislature had intended to provide the 
assessed value they would have said so, and when it is con- 
sidered that a number of the States do use the phrase assessed 
value instead of value, it is fair to apply the maxim Expressio 
Unius est kaclusio Alterius, and say our legistature 
intended that the issue of bonds should not exceed six 
per cent of actwa/ value and not six per cent of the assessed 
value. The question of value then becomes a matter of proot 
to be made in the ordinary and usual way. This construction 
is just. A city council may not assess its citizens one-half 
the value of their property, and indeed it may. not have assess- 
ed at all at a time when it decides to issue bonds: Could it 
be said, because there was no previous assessment, no bonds 
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could be issued, or if issued and a subsequent assessment 
should fall short of the bonded debt, the bonds would be void, 
the owner could not show the real value. Sucha law would 
be a snare and a delusion, and offer a premium on fraud. :Jus- 
tice, speaking through the court, it seem to us must say to the 
city, ‘‘ You can not use this word asa trap; you have issued 
your paper and gotten value for it; now you must assess your 
property as the law requires, to-wit: Its full, fair value and 
pay this debt, or else show that such an assessment would still 
exceed the amount authorized under the law.”’ 

The proof in this case shows that the real value in “1884, 
was at least $1,430,500, while the bonded debt is only $71,000. 

Another fact on which we strongly rely in answer to the 
plea of over issue is the registration of these bonds by the 
Comptroller. 

The Statutes, Arts. 423 and 424, provide, that whenever any 
bond or bonds are issued, the mayor shall forward the same to 
the Comptroller of public accounts of the State, whose duty 
it shall be to register said bonds in a book kept for that 
purpose, and to endorse on each bond his certificate of regis- 
tration. It is the duty of the mayor at the time of forward- 
ing any bonds for registration, to furnish the Comptroller with 
a statement of the value of all taxable property, real and 
personal, in the city, also with a statement of the amount of 
tax levied for the payment of interest and to create a sinking 
fund. The evident purpose of the statement pro- 
vided in Art. 424, is to enable the Comptroller to judicially 
determine, not only the tax necessary to be levied, but the 
very questions raised by the defendants in this suit. The act 
of registration may have in view the special protection of the 
city, but the certificate of registration on the bonds, it must 
be considered, is devoted exclusively to the protection of third 
parties who may be disposed to deal in such paper. 

Is it the duty of such a party to inquire into the evidences 
on which this high and trusted officer has made his certificate ? 
Must he inquire if the mayor has performed his duty in for- 
warding bonds and data and then go into the register of bonds 
to see if the issue is or is not excessive ? If this be so, the certifi- 
cate of the Comptroller is a nullity, it is a waste of time and 


24 


There is such a complete failure of evidence to support the 
judgment on this ground that we do not consider it could have 
influenced the court in the least degree. The city accepted 
the works and is still using them; it made executed and deliv- 
ered its bonds and they became the property of a bona fide 
holder for value before maturity. That the city can not now 
be heard to set up such a defense as this, is a_ proposition, 
which, if argued before this court, would be an inexcusable 
reflection on its intelligence. Our only excuse for its mere 
mention must be that it is a feature of the defense. 

In view of the fact that the court did not deliver a written 
opinion, we have considered it proper to discuss every feature 
of this case. It is a principle of law as old as it is just, that 
where an agent has exceeded his authority and either the prin- 
cipal must suffer or he who has dealt with him; he who has 
clothed him with apparent authority and put the agent in a 
position to injure others, ought to bear the loss and not the 
party who has dealt with him. In this case the only possibility 
of loss is against the plaintiff. The city has accepted the 
works, operated, sold them and appropriated the proceeds. 

Will the courts give countenance to such a ‘eearse and lend 

" the law to a flagrant injustice ? That they have never done so 
in all the past gives assurance that they never will in the future. 
In view of the authorities presented and the facts as discussed 
in this record, we respectfully submit that this ‘esusse should be 
reversed and remanded and we so pray. 
Respectfully submitted, 
HERNDON, CAIN & GARRISON, 


Att'ys for PI'ff W. N. Coler, Jr. 
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Brief of Defendant in Error. 


} SXRD o- 

This isa writ of error sued out by plff. in error on a judg- 
ment rendered in the Cireuit Court of the Unlted States for 
the northern District of Texas, on the 23rd day of February, 
1887. The suit in the court below, was brought by the pif. 
against the deft.,to recover on two hundred and thirty-four 
coupons of the value of thirty-five dollars each, aggregating 
the sum of eight thousand one hundred and thirty dollars, 
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which coupons were each cut from a series of fifty-one bonds 
of one thousand dollars each, which purported to have been 
executed by the deft. 

The deft. for answer in said court, filed first ; a plea of ‘‘non 
est factum’’—second ; a plea of ‘‘ultra vires’’ and third ; a plea 
hf failure of consideration. On the trial a jury was waived by 


the parties, and the matters, both of law and fact, submitted to 
the court, which found generally for the deft., whereupon the plff. 


made a motion fora new trial, which was overruled by the. 
court, presented and had allowed a bill of exceptions, assigned 


error procured a writ of error, filed bond and brings the case 


on the record as above shown to this Honorable Court, and 
seeks, a review and reversal of the judgement of the court be- 
low, 


The court did not err, as charged in the first, second and 
third assignments of error. The court did not err in overrul- 
ing plff's demurrer to deft’s plea of ‘‘nonest factum.” Because 
the Revised Statutes of Texas, art. 422. vedmele recites as fol- 
lows: ‘Said bonds shall be signed by the mayor and be 
counter-signed by the secretary, and payable at such places and 
at such times as may be fixed by ordinance of the city,’ and 
art. 423 says, that it “shall be the duty of the mayor when- 
ever bonds are issued, to forward them to the comptroller of 
accounts for registration,” and art. 424 says, ‘that it shall be 
the duty of the mayor at the time he forwards bonds for regis- 
tration, to furnish the Comptroller with a statement of the val- 
ue of taxable properay, real personal, in the city, none of 


which thing were done by the mayor of deft. 


FIRST. 


The above recited articles places the power of signing the 
bonds in the hands of the mayor, and not in the city council, 
and it is made the duty of the mayor to forward them, before 
the delivery to the comptroller for registration, and to furnish 
the comptroller with a statement of the value of all taxable 
property real and personal; in the city, all of these things were 
subsantial requirements of law, and the plff. was bound to take 


notice of their performance by the proper officer. 


SECOND. 


The bonds were dated January Ist, 1884, but were not sign- 
ed in fact until July 3rd, 1884, and were then signed by W. N 
Hodge, who had long before ceased to be mayor of deft., and. 
who was authorized to sign them by the city council, and not 
by their acting mayor. Bonds thus signed are in legal effect 


forged. 


THIRD. 


Parties purchasing municipal bonds must take notice of all 
the requirements of the law, authorizing the issuance of the 
bonds they purchase. The State having prescribed the form in 
which bonds should be executed, it is necessary that that form 


be pursued in order to bind the deft. for their payment. 
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STATEMENT. 


The plea of non est factum amongst other things contained 
this averment. ‘That the pretended bonds and coupons 
mentioned in plff’s petition never had any existance prior to 
the 3rd day of July, 1884. That they were never signed by 
J. M. Odell, the legally qualified aud acting mayor of deft. or 
by his authority, or by any person authorized by law to act as 
mayor of deft., and that said J. M. Odell mayor, as aforesaid 
at all times refused to sign the same. That although said pre- 
tended bonds and coupons on their face, purport to have been 
executed on January Ist., 1884, and to be signed by mayor of 
deft., in truth and in fact they were executed on the 3rd day 
of July, 1884, and were antedated and signed by one W. N, 
Hodge, a private citizen but formerly mayor of deft., whose 
term of office had long since prior to said time expired. 

[t was not error in the court to hold that the plea of ultra 
vires was sufficient, as alleged in plff's fourth assignment of 
error. Because the bonded debt of the city at the time of the 
issuance of the bonds was largely in excess of 6 per cent, of 
all the taxable property, real and personal, within the limits of 
said corporation for the year 1883, which debt may be shown 
as follows; $1695.25 int, at 8 Pe. city seript. issued to the 
Gulf Colorado & Santa Fee Ry., $5000 at & Pe. int. to Gulf C. 
& S. FL Ry., $20,000 bonds at 8 Pe. int. for city ball, $51,000 
bonds for water works now in litigation, making a total of $77, 
695,25. The taxable values for that year in said city, amount- 
ed only $975,169 on all property real and personal, as shown 
by the official assesment rolls of said city, and therefore ex- 
ceeded 6 per cent. of the value of taxable property in said city 
for said year by $19175.00. The value of the taxable proper- 
ty in said city for the year 1884, both real and personal, being 
only one million one hundred and forty-four thousand four hun- 
dred dollars. The contract for constructing the water works 


4) 
was executed on the 13th day of Nov., 1883, before the constitu- 


tion was amended, and is to be construed by the laws existing at 
the time, and by the constitutions and laws in force, when the 
contract was made ; the issuance of the $51,000 bonds made the 
debt greatly in excess of 6 per cent. of the property subject to 
taxation within the city, and the bonds were therefore void for 
want of power inthe city toexecutethem. Nor can the act of 
the comptroller be considered a judicial act, he was simply re- 
quired by law to register the bonds, which is shown by his en- 
dorsement, “registered July 12th, 1884’ The object of his 
registration was not to give validity to the bonds, but to keep 
an official registry in his office of the amount of indebtedness 
against each municiplity, which whould serve as a guide in 
making assessments to provide for payment of interes, sinking 
fund, &c. He does not certify on the bond that all of the con- 
ditions and prerequisites of the statute had been complied with. 
In fact he gives no certé¢ficate, and consequently certifies to 
nothing but the fact of registration. Art. 423 of the Revised 
Statutes of Texas ; says that ‘it shall be the duty of the may- 
or, when bonds are issued, to forward the same to the comp- 
troller of public accounts of the state, whose dnty it shall be to 
register said bond or bonds ina book, keep for that purpos, 
and to endorse on each bond so registered his certificate of 
registration, and to give at the request of the mayor his cer- 
tificate certifying to the amount of bonds so registered in his 
office up to date.” Art. 424, says that it shall be the duty of 
the mayor at the time of forwarding any of said bonds for reg- 
istration to furnish the Comptroller with a statement of the 
value of all taxable property, real and personal in the city ; al- 
so with a statement of the amount of tax levied for the payment 
of interest and to create asinking fund. It is hereby made the 
duty of the Comptroller to see that a tax is levied and collect- 
ed by the city, sufficient to pay the interest semi-annually on 
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6 
all bonds issued, and to create a sinking fund sufficient to 
pay said bonds at maturity, and that said sinking fund is in- 
vested in good interest bearing securities.’’ 

Art. 420 Revised Statutes of Texas is as follows: To ap- 
propriate so much of the means of the city, emanating from 
whatever seource, for the purpose of retiring and discharging 
the accrued indebtedness of the city, and for the purpose of 
improving the public markets and the streete, erecting and con- 
ducting city hospitals, city hall, water works, Etc., as they 
may from time to time deem expedient, and in furtherance of 
these objects, they shall have power to borrow money upon the 
credit of the city, and issue coupon bonds of the city therefor, 
in such sum or sums as they may deem expedient, to bear in- 
terest not exceeding ten per cent. per annum, payable semi-an- 
nually at such places as may be fixed by city audinance, pro- 
vided that the aggregate amount of bonds issued by the city, 
shall at no time exceed six per cent. of the value of the proper- 
ty within said city, subject to advoloram tax.”’ 


FIRST. 


The registration of the bonds by the Comptroller, cannot be 
construed into a recital, showing that all of the conditions pre- 
cedent to their issue had been complied with, and on a question 
of excessive issue, it is wholly immaterial how the endorse- 
ment may be construed, for whoever buys where there is an ex- 
cessive issue, does so at his peril, whether the bonds contain 
recitals or not, showing a compliance with the law governing 
their issue. 


7 
SECOND. 


Parties buying municipal bonds are required to take notice 
as to whether or not there is power to issue them, and they 
must always take the risk of constitutional limitations on the 
power of a municipality to issue bonds, as well as of the offi- 
cial assessments, showing the value of taxable property within 
the municipality. 


THIRD. 


Where there is no power to issue bonds in excess of six per 
cent. of the taxable values of property, real and personal in a 
municipality, the bonds so issued are void, and no recitals in 
the bonds or otherwise, can cure the defect, or take the place of 
the official assessment. 


FOURTH. 


The purported bonds in this case are void, beceuse when the 
$51,000 are added to the previous existing bonded indebted- 
ness of the deft., the debt so augumented will exceed six per 
cent. of the value of the’ property, real and personal, subject 
to taxation within said city of Cleburne. 


FIFTH. 


Cities and towns of 10,000 inhabitants or less, have no power 
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to levy taxes exceeding } of one per cent. except such other 
tax as may be necessary to create a sinking fund for the pay- 
ment of valid subsisitng debts, incurred prior to the adoption 
of the constitution of 1876, for the State of Texas, for which 
indebtedness such city or town may issue bomds, but for no 


other purpose. 


STATEMENT. 


Sec. 4 art. 11, constitution of 1876, reads as follows: 
“Cities and towns having a population of ten thousand inhabi- 


tants or less, may be chartered alone by general law. They 
may levy, assess and collect an annual tax, to defray the cur- 
rent expenses of their local government, but such tax shall 
never exceed for any one year, one fourth of one per cent. and 
shall be collected only in current money’’— * * * 

Sec. 5 and_ 11, says cities and towns having more than ten 
thousand inhabitants, may have their charter granted or 
amended by special act of the legislature, and may levy and 
collect such taxes as may be authorized by law, but no tax for 
any purpose shall ever be lawful for any one year, which shall 
exceed two and one half per cent. of the taxable property of 


said city. * * * 


The amendment to sec. 9 art. 8, of the constitution of the 
State of Texas, is as follows: ‘The state tax on property ex- 
clusive of the tax necessary to pay the public debt, and of the 
taxes provided for the benefit of public free schools, shall nev- 
er exceed thirty-five cents on the one hundred dollars valua- 


y 


tion, and no county, city or town shall levy more than twenty- 
five cents for city or county purposes, and not to exceed fif- 
teen cents for roads and bridges on the one hundred dollars 
valuation, except for the payment of debts incurred prior to 
the adoption of this amendment, and for the erection of public 
buildings, streets, and other permanent improvements, not to 
exceed thirty-five cents on the one hundred dollars valuation in 
any one year, and except as in this constitution is otherwise 
provided. This amendment was voted upon august 14th, 1883. 
The Governor’s proclamation announcing the result was issued 
Sept. 25th, 1883. 


The repealed section reads as follows: Sec. 9, ‘‘the state tax 
on property, exclusive of the tax necessary to pay the public 
debt, shall never exceed fifty cents on the one hundred dollars 
valuation, and no county, city or town, shall levy more than one- 
half of said state tax, except for the payment of debts already 
incurred, and tor the erection of public buildings not to exceed 
fifty cents on the one hundred dollars, in any one year, and 


except as in this constitution, is otherwise provided.’ 


[t was shown that at the time the contract was made to con- 
struct the water works, to-wit, the 13th of Sept. 1883, that the 
debt of the city that year, exceeded 6 per cent. of the taxable 
values in said city on all property, real and personal, subject 
to taxation, by nineteen thousand one hundred and eighty-five 
doliars. That J. M. Odell, mayor of deft., when the bonds 
were presented to him, refused to sign more than forty of them, 


and he was therefore excused from signing any of them, and 
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the city council by a resolution authorized W. N. Hodge to 
sign them, who had been mayor at the time the contract to 
build the water works had been entered into, notwithstanding 
his term of office had expired about four months before the 
date of signing. That the mayor Odell, also refused to send 
to the Comptroller the bonds for registration, and refused also 
a to send to him his certificate, showing the taxable values of 
| | property, both real and personal, within the city limits of Cle- 
| burne. 

It was further shown that the bonds were forwarded to the 
Comptroller by some person other than ihe mayor, and it is 
presumed were delivered by some unknown person to the par- 
| ty entitled to them, and that they were registered by the Comp- 
troller upon the exparte statement of certain individuals, who 
give it as their @pinion, that the value of the property, both 
real and personal of the city of Cleburne, is fully two millions 
of dollars : (Record p. 34-35.) 
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ARGUMENT . 


The propositions presented by deft. in the trial of the cause 
in the court below, were three in number as follows: First, a 
third a 


plea of non est factum—Second, a plea of ultra vires 
plea of failure of consideration. In the discussion of them, 
we will reverse the order, and present first, the plea of non est 
factum ; second, the plea of failure of consideration, and third 
the plea of ultra vires. 

The plea of non est factum was met by the plff. in the court 
below by exceptions, setting forth that the plejwas special, and 
failed to “exclude the idea that the deft. had authorized the 
person who actually signed the bonds and coupons to do so.’’ 
The pleof non est factum amoung other things, recite that the 
coupons and bonds mentioned in plff’s petition, and said en- 
tire series of fifty one bonds and coupons thereto attached, of 
which those mentioned in plff’s petition are a part, are not the 
obligation, bonds and coupons of deft. and were never execut- 
ed and delivered by deft. Because deft. by its said mayor, 
avers that the pretended bonds and coupons mentioned in pliff’s 
petition, never had any existgnce prior to the 3rd day of July, 
1884. That they were never signed by the said J. M. Odell, 
the then legally qualified and acting mayor of deft, or by his 
authority, or @ any person authorized by law to act as mayor 
of deft. That he never forwarded to the Comptroller his certi- 
ficate, showing the taxable values of property, real and person- 
ul, in said city for the year 1884, and never authorized any 
other person so to do. That if said pretended bonds and cou- 
pons have ever been registered in the Comptroller's office, such 


registration was illegal and without any authoriny, because 


they were never forwarded bo the said J. M. Odell mayor, as 
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aforesaid, to said Comptroller, nor by any person authorized 
by him so to do. That said pretended bonds and coupons were 
never delivered by said mayor, or by his authority, or by any 
person authorized to act as mayor of deft., to the Texas Wa- 


ter & Gas Company, or to any other person or persons. 


By article 422, R. S., the power to sign the bonds is placed 
in the mayor, and not in the city council, the time and place of 
payment alone, is given to the city council; and by art 422. 
it is made the duty of the mayor before delivering the bonds, 
to send them to the Cemptroller for registration, and at the 
same time furnish the Comptroller a statement of the values 
of taxable property, real and personal, within the city limits. 
The execution of the bonds then, and the transmission of them, 
together with the evidence, showing the value of taxable prop- 
erty within the city, is by statute placed solely in the hands of 
the mayor. The power i vested in hin to do and to perform 
each one of the several prerequisites necessary to give validity 
to the bonds. Can the conncil usurp this power, authorize a 
priveate citizen to execute them, deliver the bonds before reg- 
istration, and have them registered, either by the holder or 
some person empowered by him upon the certificat of “lead- 
ing citizens,’’ as to their opinion of the value of all of the prop- 
erty, real and personal, within the city of Cleburne. ? 


The plea of non est factum, charged that the mayor neither 
signed the bonds, nor delivered them, nor sent them to the 
‘omptroller, nor furnished that official with the requisite cer- 
tificate to authorize their registration, nor did he authorize 
any other person to do and perform those things required of 
him by law, nor were those things so necessary to the valid 


execution of the bonds, done by any one authorized by law to 
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perform them. Would he as mayor be required to ‘‘negative 
the idea that they may have been signed by a person author- 
ized by deft. to sign them,” What right had the deft. to au- 
thorize any other person to sign them? Was the power to 
sign in the council? If so, the council could have signed them 
or could have authorized the street commissioner, or the -sec- 
retary to have signed them, either in their own names, or in 
the name of the acting mayor, who had refused to sign them. 
We respectfully submit that the law granting the right toa 
municipality, to fasten a debt upon the citizens, surrounded 
the exercise of the power with certain rules and _ restrictions, 
intended to operate as a protection to the citizen, against the 
abuse of the high privileges granted them, and very wisely 
divided the several duties to be performed between the several 
co-ordinate branches of the city government. To the council 
is given the power to create the debt, and fix the time and 
place of payment, and to the mayor, to execute the bond which 
is the evidence of the debt, to deliver it and to have it regis- 
tered by the proper officer, upon the evidence he furnishes of 
the taxable values of property within the municipality. And 
bonds issued, executed, delivered and registered by the city 
council alone, or its agents, upon the refusal of the mayor to 
perform the duties assigned to him, and over his protest, are 
void in the hands of any person whomsoever, for the holder 
of municipal bonds is bound to take notice of all of the require- 
ments of law, as well as of the official character of the per- 


sons who execute and deliver them. 


24./Lhis view is well sustained by former decisions of this Hon. 
Court, will be admitted we think, by referring briefly to a few 
leading cases on this question. In the case of Antony vs. 
Jasper, 101 U. S., 698, it was held that it was in the power 
of a state to prescribe the form in which municipal bonds shall 


be executed, in order to bind the public for their payment. If 
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not so executed, they create no legal liability. Dealers in 
municipal bonds are changeable with notice of the laws of a 
state, granting power to make the bonds they find on the mar- 
ket. Purchasers of municipal bonds must always take the 
risk of the genuineness of the official signature, and of the offi. 
cial character of those who execute the paper they buy. 
Bonds not issued by proper authority are in legal effect forged. 
Municipal corporations can act only through its authorized 
agent, and it is not bound until all who are to participate in 
what is to be done, have performed their respective duties. 
Agents have only such power as are specially granted by law. 
In Ogden vs. County of Davis, 102 U.S., 641, itis said 
that the holder of municipal bonds are changeable, with notice 
of all the statutory provisions under which they were issued. 
Dillon on Municipal Corporations, vol. 1, 449, says that 
whenever the mode of contracting is specifically and plainly 
prescribed and limited, that mode is exclusive and must be 
pursued, or the contract will not bind the corporation. 


In Lawrence vs. Woods, 102 U. S., 153, itis decided that 
bonds antedated to avoid requirements of law, are invalid in 
the hands of any person. The bonds under consideration 
were signed by the ex-mayor, by order of the city council, 
four months after he had vacated his office, and which was 
done with a view to meet the refusal of their acting mayor to 
sign them, and they were permitted to hear date of the time 
when the ex-mayor was the actiag mayor of deft. 

In Mcht. Exchange of N. Y. vs. Board of Chosen free hold- 
ers of Bergen Co., 115 U. S., 420, Mr. Justice Field, in de- 
livering the opinion of the court said: There was evidence at 
the hearing of a very persuasive character, that the 78 bonds 
deposited with the bank, when the two loans of Boyart were 
consolidated, were not signed by him, and that the seal of the 
county was not attached until after he had ceased to be col- 
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lector. “If this be the fact they fall within the rule of Anto- 
ny vs. county of Jasper 101, 699, where the court said that 
purchasers of municipal securities must always take the risk of 
the genuineness of the official signature of those who execute 
the paper they buy. This includes not only the genuineness of 
the signature itself, but the official charactor of him who 
makes it.’’ 

In Buchanan vs. Litchfield, 101 U. S., 138, the court says, a 
purchaser of municipal bonds is bound to take notice of the con- 
stitutional limitation upon municipal indebtedness and of the 
official assessments, showing the value of taxable property 
within the municipality. The mere fact that the bonds were 
issued without any recitals, that the requirements of the con- 
stitution have been complied with, is not proof in favor of a 
bona-fide holder, that the circumstances existed which author- 
ized their issue. 

In Litchfield vs. Ballew, 114 U. 8., 132, the court said that 
constitution of a state, provides that no city shall be allowed 
to become indebted in any manner, beyond a certain per cent. 
of the taxable property. The prohibition is as effectual against 
the implied, as the express promise, and is as binding in equity, 
as in law. 

In 90 U. S., 381, the court said that every purchaser of a 
municipal bond is chargeable with notice of the statutes, under 
which the bonds were issued. If the municipality had no pow- 
er, either by express want or by implication, to raise money 
by taxation to pay the bond, the holder cannot require it. 

In case of Ind. School Dist. vs. Stone, 109 U. S., 90, the 
court says, recitals if a bond that is issued by proper authori- 
ty, does not import a compliance with the statute, limiting 
amount issued. Cinsequently deft. is not estopped from show- 
ing that the debt exceeded amount limited by the constitution 
and laws of the land. In this case the defense was, that the 
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bonds were void, because issued in excess of the limitations 
imposed by the constitution, as to taxable values, and the 
justice in rendering his opinion said, that judgement should 
have been entered for the district. To what extent, if any, 
the dist, may be held responsible in some other form of pro- 
ceeding, is a question not now before us, and to which we ex- 
press no opinion. 

Surely the plea of non est factum was as full and complete 
as would be required of the mayor of deft. and the court, who 
heard both the law and the facts, failed to sustain plff's excep- 
tions on final hearing, and we think correctly so, in view of 
the law and the authorities above cited, which in our judg- 
ment should fasten upon plff. notice, that none of the prere- 
quisites prescribed by law had been performed by the only 
person authorized to perform them, before the bonds were is- 
sued and exposed for sale in the market, and as the facts set 
forth in said plea are not contradicted, but admitted by the 
pliff. the judgment of tne court, if rendered on the facts con- 
tained in said plea, would be amply supported by the law and 


authorities. 


The plea of failure of consideration sets forth, among other 
things, that the Texas Water & Gas Company agreed to furnish 
and place in the ground along the different streets, in the City 
of Cleburne, 43 miles of water mains or tubing, which it bound 
itself to construct of piping or tubing, known as the McKeer- 
fort wrought iron white metal pipe, with converse patent lock 
joint, of sufficient thickness and strength to resist a pressure 
of 200 lbs. to the square inch, after they were put in the 


ground which was necessary, in order to operate said wa. 
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ter works successfully, but that said company did fraudulent- 
ly, and with intent to swindle and defraud deft., in the con- 
struction of said water works, put in the ground, in the City of 
Cleburne, and along and in her streets as water mains, for the 
full distance of 4% miles, thin, frail, weak, worthless and rotten 
iron tubing, and that upon repeated attempts to test said water 
works and to operate them, when it became necessury to apply 
steam pressure to said water mains, it was discovered that 
said water mains were altogether too weak to resist the amount 
of pressure necessary to work them, and that on or about 


day 1884, and at divers other times too numerous to men- 
tion, since that date, and on every occasion since said date, 
whenever said system of water works has been used for fire— 
purposes, or for testing capacity of same, with a pressure only 
of 120 Ibs. to the square inch, said mains or iron tubing has 
been unable to resist said pressure, and on every said occasion 
has yielded or bursted on the application of said power, spring- 
ing leaks at numerous places throughout the entire length of 
lines, and are now fast rotting out and becoming wortnless, to 
such an extent, that deft. will be required in a short time to 
replace the same with new piping in order to Gperate same. 
That said system of water works by reason of said defective 
water mains, is almost worthless, which defects were unknown 
at the time of the issuance of said bonds, and that to replace 
them would cost deft the sum thirty one thousand three hun- 
dred and fifty dollars, and that plff had full notice of the 
worthlessness of said water mains at the time he purchased 
said coupons and bonds, if he did purchase them, which deft. 
denies, and deft. specially avers and charges that plff. is not 
an innocent purchaser and holder of said coupons for value, 
and the consideration for the issuance of said bonds and cou- 
pons, if it should be held they were issued by deft., had failed 
in part, and deft. pleads a failure of consideration for the is- 
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sue and delivery of said bonds and coupons, to the extent of 
$21,350, which plea was duly sworn to by J. M. Odell, mayor 
of deft. 


We have thus substantially copied the plea of failure of con- 
sideration, in order to reply to a part of piff’s argument found on 
page 24 of his brief, as this is a plea of partial failure of con- 
sideration, and the court found generally for deft. It is rea- 
sonable to presume that this plea and the proof under it did 
not necessarily control the court in the judgment it rendered, 
but plff. in his argument above refrred to; says that there is 
such a complete failure of evidence to support the judgment 
on the ground that we do not consider it could have infiuenced 
the court in the leat degree, and that his only excuse for men- 
tioning it, is because it was a feature of the defense. Now 
we respectfully submit to the court, that we do not understand 
that all of the evidence introduced on the trial in the court be. 
low, is now in the record before this court. There is no state- 
ment of facts, no were there special findings by the court, and 
plff. will certainly not contend that the bill of cxceptions filed 
in this cause, contains all of the evidence heard by the court 
in the trial below. We are willing to concede that there is but 
little evidence in the bill of exceptions, in support of the plea 
of failure of consideration, but in the absence of a statement 
of facts deft. might claim the benefit of the presumption if 
necessary, whichsfollowing the exeample of plff. might be 
truthfully asserted, that the truth of the plea was substantially 
proven, especially as to the worthliness of the water mains 
upon the trial of the cause in the court below. ; 

But passing from this subject, which we think immate- 
rial. We will now proceed to discuss the plea of ultra vires, 
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and though we believe that the law and the facts are sufficient 
to sustain the judgment of the court on the plea of non est 
factum. Yet we think that on the plea of ultra vires, there can 
be no question but that the judgment of the court is a abund- 
antly supported by the record, and should be in all things af- 


firmed by this Honorable Court. 


It is very evident that soon alter the contract was entered 
into by deft. and the contractor, to build the water works, a 
disagreement arose between the new mayor and the aldermen, 
or a part of them, as to the policy or power of the city gov- 
ernment, to carry out the contract and to issue the bonds, re- 
sulting when the time came to sign the bonds, in the refusal of 
the mayor to sign them, or at least not more than forty of 
them, believing as it is presumed he did, that to sign more 
than forty of them, would make an excessive issue and be con- 
sequently ultra vires, This refusal on the part of the mayor 
to sign, in whom that power was alone vested by law, would to 
an ordinary assembly of law makers, presenta serious ques- 
tion, but the aldermen of Cleburne saw no difficulty whatever, 
in the supposed contumacy of their chief, and on examination 
of the bonds, saw that they were dated at a time when Hodge 
had been mayor, several months before, and at once passed a 
resolution that he should sign, and the bonds were executed ; 
but another difficulty presented itself, the bonds before being 
delivered, are required to be sent by the mayor to the comp- 
troller of public accounts for registration, and he was also re 
quired to send to the same official, a statement of the property 
subject to taxation, both real and personal, within the city 
limits, this the mayor also refused to do, and the bonds were 
delivered to the contractor, either by Hodge, the ex-mayor or 
the city council, before registration, and without any state- 
ment to the Comptroller, showing the taxable values 
of ‘ property, real and_ personal, within — the City 
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of Cleburne. If the city council had authority to designate 


who should sign the bonds, they could by a like exercise of 


) power have instructed Hodge to forward them, together with a 
| statement of taxable values, to the Comptroller for registra- 
| tion. Why then was this not done? Simply because a proper 
statement taken from the assessment rolls of the city, would 
show that the execution of the bonde were in excess of the 
limitation preseribed by law, and that the acting mayor was 
right in refusing to sign them, when presented to him for his 
signature. But the holder of the bonds wanted them regis- 


tered. <A certificate of the value of all of the property, both 


real and personal, subject to taxation in the city, it seems could 
not be procured, either from the mayor or ex-mayor; so appli- 
plication was made to afew of the leading citizens of the town, 


and they gave it as their opinion, which they say ‘‘they have 


no hesitaney in expressing, that the aetual value of the prop- 
erty, real and personal, in the City of Cleburne, is fully two 
millions of dollars, and we earnestly request the Comptroller 
of the state to register the Cleburne city water bonds.” Now 
we respectfully submit that the only evidence of the taxable 
values of property must be the assessment or tax rolls; it may 
be imperfect, but it is evidence, and the best which the nature 


of the case affords. It furnishes the only available criterion by 


which to judge of the taxable wealth of acity. It is always 
and at all times prima faeie proof of taxable values. It is the 


method prescribed by the state. and each piece of property is 
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valued upon the affidavit of the owner, by the assessor who ad- 
€ ‘ 
ministers the oath, and whose action is subject to the control 


of a board of equalization, whieh by law can raise or lower the 


valuation as to it may seem just and proper. This is the 
only way known to determine the taxable values of property. 
Issue, it is true might be joined with each individual owner of 


property, and upon a hearing from both sides determine the 
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question as to the true value of the property owned by each, but 
until this should be done, we think that the formula fixed by 
the state, in the absence of judicial determination ona ques- 
tion like this, should prevail and the assessment rolls be held as 
conclusive proof of the value of all taxable property within 
the limits of a municipality, and must unquestionably be the 
basis on which all calculations are made, and all limitations 
determined. Holding these views and believing them to be 
correct, we are nota little surprised at learned counsel in 
gravely contending that the loose, vague and uncertain opin- 
ions of citizens, who without examination, guess at the valua- 
tion of property in a city, should be considered rather than 
the assessment rolls, but this surprise becomes astonishment. 
when upon an inspection of the so called certificate of taxa- 
ble values, we find that it embraces all property of every de- 
scription whatsoever, and therefore including in their estimate, 
the court house, school houses, churches and all other public 
buildings, besides a long list of valuable personal property, 
which a liberal state government has exempted from taxation 
and which may be variously estimated in cities of the size of 
deft. from one hundred and fifty thonsand to a half million of 
dollars. This pretended certificate then, even if it had any 
merrit as evidence, does not offer to give any estimate what- 
ever, Of the value of the taxable property, both real and per- 
sonal, within the city limits of Cleburne. 

But plff. contends that the bonds were registered, and that 
the fact of registration should protect a purchaser, who finds 
the bonds on the market and invests his money in them. This 
might be true in certain states, where the law requires the au- 
ditor, registrar, presiding officer at elections, or county judges, 
to not only resister, but to certify that all of the conditions 
prescribed by law as prerequisites to the issuance of the bonds 


have been complied with, but it would only be true in those 
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States, in cases of defective execution, or other irregularity at- 
tending their issue, but certainly not in cases where there is 
an over issue, or other limitation or want of power in the gov- 
ernment to issue them. In the case before the court however, 
the Comptroller gives no certificate except the fact of registra- 
tion, which can neither add to, nor take from the validity of 
the bonds, but leaves the purchaser to investigate for himself, 
as to whether or not all of the precedent conditions required 
by law, had been complied with in the issuance of the bonds. 
We think that we have shown that the bonds were not only il- 
legally registered, and that the reason for their illegal execu- 
tion and registry, was to avoid the very question of excessive 
issue. If the fact of registration was material to the validity 
of the bonds, the plff. was bound to take notice that they were 
registered contrary to law, and likewise, if the bonds were ex- 
ecuted in excess of the limitation prescribed by the statute, he 
was also bound to take notice ot that fact, and the deft. is not 
estopped from showing the existence of these several facts, 
even against a plff. claiming to be an innocent purchaser of the 
bonds for a valuable consideration. 

But were the bonds an excessive issue. Did they when 
added to the prior existing indebtedness of the city, exceed 
the limit prescribed by law? If so, they are void in the hands 
of any person. PIff. concedes in his argument, page 20; that 
-if the word value as used in the article referred to, means as- 
sesed value, then there is no doubt but that there is an over 
issue.”"’ Now it would be fair to assume that the legislature 
meant simply what it said. It must have had assessed value 
in its mind, for no other device had yet been fallen upon by 
our legislature, to determine taxable values, but by an assess- 
ment. The history of our revenue laws, show this. No tax is 
levied without an assessment, and it is by an assessment of 
the property throughout the state, that the taxable wealth of 
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the state is determined. How would it be possible to arrive 
at the value of property in a state, county or city, but by an 
assessment? Is it not the most reliable as well as the only es- 
tablished method of reaching a definite conclusion on the sub- 
ject? By an assessment, each property holder is sworn to 
render his property correctly. If he does not do so, his as- 
sessment might be raised, and he might in certain cases be 
subjected to a criminal prosecution for perjary. 

[t is true s@uch evidence is exparte, but isit not the best 
evidence of which the nature of the case is sussceptible? Are 
not the stements of each property holder under oath, better 
evidence than the unsworn opinions of individuals, who guess 
at the probable valnes of property ina city? If the legisla- 
ture did not mean assessed value; is it possible it could have 
meant to permit the vague, uncertain and unreliable opinions 
of a few individuals to be used as a substitute? 

In the present case however, we have previously shown that 
the pretended certificate relied upon by plff., did not certify to 
value of the property, both real and personal, subject to a tax- 
ation, in the City of Cleburne, and is therefore worthless in 
this case, even though the method might be claimed to have 
some mer@it as a rule of evidence. There being then no other 
evidence before the court, but the assessed value of the prop” 
erty subject to taxation, inthe City of Cleburne, and by the 
assessment it was shown that the debt of deft.. augmented by 
the fifty-one water works bonds, exceeded six per cent. of the 
values of all taxable property in said city by $19,185.00, the 
bonds are void on the ground of excessive issue. Counsel for 
piff. insist that though the contract to build the water works 
was made on the 13th of September, 1883, and‘the constitu- 
tional amendment did not go into effect until the 25th of Sep- 
tember, 1883, yet the water works debt was incurred, if not by 


execution, at least by ratification subsequent to the amendment 
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of Sec. 9, Art. 8, of the Constitution. We do not think it nec- 
essary to discuss this proposition. The debt of the city, in- 
cluding the debt for which the water works bonds were exe- 
cuted, was created before the amendment to the Constitution 
was adopted, and was independent of it, and was governed, 
controlled and the rights of the parties settled under the Con- 
stitution as it existed at the time the several debts were created; 
that they were all valid, subsisting debts, for ihe payment of 
which, with interest, a tax had to be assessed and collected 
from the citizens of deft., admits of no controversy. (See Wax- 
ahachie vs. Brown, 68Tx.) We therefore conclude that on this 
feature of the case there is nothing wanting to support the 


findings and judgment of the Court. 


But there is another phase of the defense under the plea of 
ultra vires that seems to have been ignored by the pltff., but 
which we think conclusive of the case. This feature of the de- 
fense is given in the fifth proposition submitted in this brief 
by deft. and is as follows: ‘Cities and towns of ten thousand 
inhabitants or less, have no power to levy taxes exceeding one- 


fourth of one per cent, except such other tax as may be nec- 


essary to create a sinking fund for the payment of valid sub- 


sisting debts incurred prior to the adoption of the constitution 
of 1876 for the state of Texas, for which indebtedness such 
city or town may issue bonds, but for no other purpose.”’ 


See. 4. art. 11. constitution 1876. reads as follows: Cities 


and towns having a population of ten thousand or less may be 
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chartered alone by the general law. They may levy 
lect an annual tax to defray the current expenses of their lo- 


‘al government, but such tax shall never exceed for any one 


and col- 


year } of one per cent. and shall be collectable only in current 


money. 


Section 9, art. 8. of the constitution, beford it was amended 


as well as after it was it was amended, applied exclusively to 


towns and cities having more than ten thousand inhabitants. 


In both sections there appears an evident intention not to in- 


terfere with other sections, which prescribe a different rule for 


cities and tows having ten thousand or less inhabitants, for 


both the old and amended sections, contains a provision limi- 


ting the power conferred in each so as not to interfere with 


other provisions limiting the power of taxation as may ‘be 


otherwise provided for in this constitution.” 


Now deft. con- 


tends that in see. 4, art. 11, it has otherwise provided for tax- 


ing towns and cities, having ten thousand and less population 


by restricting the right to levy and collect an anual tax, solely to 


defray current expenses of their local government; but that 


such tax shall never exceed for any one year one-fourth of one 


per cent. 


Sec. 5, art. 11, prescribes a different rule for cities and towns 


having more than ten thousand inhabitants, for these classes 


of cities may have their charters granted or amended by spe- 


a 


cial.act of the legislature, and may levy and collect such taxes 


as may be authorized by law, but no tax shall ever be lawful for 


one year, which shall exceed two and one-half per cent. of the 


taxable property of said city. 


Here are two distinct provisions 


of the constitution, applicable two different and distinct clsses 


of cities. 


To a city of more than ten thousand inhabitants, is 


granted the right to have their charters granted or amended by 


special law, and may levy and collect such taxas as are author- 


ized by law, not to exceed two and one half per cent of the tax- 
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able property in said city. To a city having ten thousand in- 
habitants or less, these priviledges are denied—It can only in- 
corporate alone under the general law, and can only levy and 
collect a tax of one fourth of one per cent as an annual tax to 
defray current expenses of their city government and for no 


other purpose. 


To what class of cities then does Art. 420 of the revised statutes 
apply ; Thatarticle we have shown confers power upon the city, 
among other things to improve the public markets, and streets; 
and to erect and conduct city hospitals, city hall’s, water works, 
etc.—And in furtherance of these objects to borrow money 
on the credit of the city, and issue coupons &c. Can it apply 
to cities having less than ten thousands inhabitants; Certain- 
ly not, because by the constitution these class of cities are pro- 
hibited from collecting a tax of more than one fourth of one 
per cent for cuprent expenses, and for no other purpose. If 
they cannot collect a tax to pay a debt, they cannot contract 
the debt, this we beleive is a universal rule of construcdtion. 
Art. 420 then must apply to cities of more than ten thousand 
inhabitants which may need, hospitals, city halls, public mar- 
kets and water works, and which are presumed to be able to 
pay for them. Again by sec. 5 of the constitution the power 
of taxation in cities having over ten thousand inhabitants is 
limited to two and one half per cent, and it is further provided 
that no debt shall be created unless at the same time provision 
be made to assess and collect annually g safficient to pay the 
interest and a sinking fund of two per cent. Sec. 4 refering 
to towns and cities having ten thousand inhaditants or less has 
no such provisions if Art. 420 was intended to apply to both 
class of cities. The smaller class of cities would have no pro- 
tection, and could be taxed without measure at the will or ca- 
price of whom soever should be in power, for the limit of two 


and one half per cent. upon the taxble property of the city, 
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is given only by Sec. 5 to cites having more than ten thousand 
inhabitants. and it isto such cities alone that authority is given by 
the legislature to prescribe the rate of taxation by law. 

Again if Art. 420 by its construction should be held to ap- 
ply to both grades of cities, then it is clearly in conflict with 
Sec. 4 of the constitution because by said section cities of the less- 
er grade can only collect tax of one fourth of one per cent for 
the payment of current expenses and are prohibited from levy- 
ing a tax for any other purpose, nor can it be held that the 
amendment of Sec. 9 repealed section 4, even if the contract 
was not made as we have shown before its adoption, for that 
amendment under any circumstances could only apply to cities 
mentioned in Sec. 5 to which was given the power to build wa- 
ter works. hospitals, and other improvements, and to borrow 
money, and issue bonds for payment. This question however 
since the trial of this case in the court below, has been fully 
discussed by our own supreme court, in the cases of Gould 
against the city of Paris 68 Tex. 516 and Brown vs Waxahchie 
67 Tex. in both of which casses it was held, that cities of ten 
thousand inhabitants or less had no authority or right to issue 
honds, or to assess and collect taxes, for any other purpose 
than that prescribed in Sec. 4 and that the legislature did not 
intend by Sec. 420, or any other section to confer upon the 
minor grade of towns power to contract debts and issue bonds 
or to levy and collect a tax for any other purpose than the 
payment of the annual expenses of the city. 

The city of Cleburne being a town of five thousand inhabi- 
tants or less, had no power then to issue the bonds now in the 
hands of the plff. and they are therefore void) and the jude: 


ment of the lower court should be affirmed. 
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EX PARTE: IN THE MATTER OF HANS NIELSEN. . 1] 


] In the District Court for the First Judicial District of the Ter- 
ritorv of Utah, County of Utah. 


In the Matter of the Application of Hans Nretsen for a Writ of 
Habeas Corpus. 


Petition. 


The petition of Hans Nielsen respectfully shows that he is now a 
prisoner confined in the custody of Frank H. Dyer, United States 
marshal in and for the Territory of Utah, in the penitentiary of said 
Territory, in the county of Salt Lake, in said Territory, for a sup- 
posed criminal offense against the United States, to wit, adultery. 

Your petitioner also shows that said confinement is by virtue of 
the judgment warrants and proceedings of record, including two 
indictments against your petitioner, his arraignment thereon, pleas 
thereto, respectively, as well as decisions thereon and verdicts of the 
jury, being the record of said matters in the said district court of 
the first judicial district of the Territory of Utah, copies of all of 
which are hereto annexed and marked, ‘respectively, Exhibits A, B, 
C, D, E, F, G, H, and I. 

Your petitioner furtner shows that under the first of said judg- 

ments, a copy of which is marked Exhibit D, and in execution 
2 thereof he nas been imprisoned in the penitentiary aforesaid 

for and during the entire term mentioned in said judgment, 
aud that he has fully satisfied the same, including the fine and costs 
awarded and assessed against him; that he is now imprisoned in 
said penitentiary under the second of said judgments, a copy of 
Which is marked Exhibit I. 

Your petitioner further states that he is advised and verily believes 
that his imprisonment is illegal, and that said illegality consists in 
this, that the court had no jurisdiction to pass Judgment against your 
petitioner upon more than one of the indictments or records herein 
mentioned, for the reason that the offense therein charged is the 
same as that contained and set out in the other of said indictments 
and records, and that the court had ne authority to impose two pen- 
alties for the same offense; that by his said Imprisonment your 
petitioner is being punished twice for one and the same offense. 

Wherefore your petitioner prays a writ of habeas corpus to the end 
that he may be discharged from custody. 


HANS NIELSEN. 


TERRITORY OF UTAH, -™ 
County of Salt Lake, f°’ 

Hans Nielsen, the petitioner above named, being duly sworn, says 
that he has heard read the foregoing petition and knows the con- 
tents thereof; that the same is true of his own knowledge, except as 
to the matters therein stated on information and belief, and as to 
those matters he believes it to be true. 

HANS NIELSEN, 
1—1027 


2 EX PARTE: IN THE MATTER OF HANS NIELSEN. 


3 Subscribed and sworn to before me this 14th day of March. 


A. D. 1889. 
JAMES H. MOYLE, 


[ NOTARIAL SEAL. | Notary Public. 
4 Exnuipit A. 
Indictment for Unlawful Cohabitation. 


UNITED STATES OF AMERICA, } , 
? - No 


~ SS 


Territory of Utah, First Judicial District, | 


In the First Judicial District in and for the Territory of Utah, within 
the United States of America, of the Termin of September, in the 
year of our Lord one thousand eight hundred and eighty-eight. 


THe Unirep STATES OF AMERICA ) 
against 3 
Hans NIELSON. ) 


The grand jurors of the United States of America within and for 
the district aforesaid, at the term and in the Territory aforesaid, 
being duly empanelled, sworn, and charged, on their oaths do find 
and present that Hans Neilson, late of said district, heretofore, to wit, 
on the fifteenth day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-five, in the said district, Territory 
aforesaid, and within the jurisdiction of this court, and on divers 
days thereafter and continuously between the day last aforesaid and 
the thirteenth day of May, in the year of our Lord one thousand 
eight hundred and eighty-eight, then and there did unlawfully 
claim, live, and cohabit with more than one woman as his wives, to 
wit, with Anna Livina Nielson and Caroline Nielson, whose names 
are to the jury otherwise unknown, against the form of the statute 
of the United States in such case made and provided and against 
the peace and dignity of the same. 

ALVIN L. ROBINSON, , 
5 Foreman of the Grand Jury. 
D. EVANS, 
Ass’t U.S. Dist. Att’y. 


(Endorsed:) No. 547. First district court, Territory of Utah. The 
United States of America against Hans Nielsen. Indictment for 
unlawful cohabitation. <A true bill. Alvin L. Robinson, foreman 
of the grand jury. Presented in open court by the foreman of the 
grand jury, and in its presence filed by me this 27th day of Septem- 
ber, 1888. H. H. Henderson, clerk, by B. Bachman, Jr., deputy 
clerk. Witnesses examined before the grand jury: Anna Lavina 
Nielsen, Caroline Nielsen, Chris. Clawson, R.C. Clawson. Sept. 28, 
1888, defendant arraigned. Sept. 29, 1888, plead guilty. 
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ExuHisiT B. 
Arraignment, 


UNITED STATES 
ve. Nos. 547 & 750. 
Hans NIELSEN. 


In these causes the defendant herein, having been duly arraigned 


at the bar in open court, and on said indictment being read to him, 


was given until Sept. 29 to plead thereto. 
Dated September 28, 1888. 
(Signed) J. W. JUDD, Judge. 


ExHIsit C. 
Plea to Indictment No. 547 for Unlawful Cohabitation. 
UNITED STATES 
V8. No. 547. 
HANs Nraseun. | 


In this cause now comes the said defendant and, to the indictment 
heretofore read to him, pleads thereto guilty; thereupon it 


6 was ordered by the court that sentence be passed on Nov. 19, 
1888. 
Dated Sept. 29, 1888. 
(Signed) J. W. JUDD, Judge. 


Exuisirt D. 
Judgment on Indictment No. 547 for Unlawful Cohabitation. 


UNITED STATES ) 
vs. No. 547. 
Hans NIELSEN. 


Defendant being present in court, thereupon the court renders its 
judgment: That whereas said defendant, Hans Nielsen, having been 


duly convicted in this court of the crime of unlawful cohabitation, 


it is therefore ordered, adjudged, and decreed that the said defend- 
ant, Hans Nielsen, be imprisoned in the penitentiary of the Terri- 
tory of Utah, at the county of Salt Lake, for the term of three 

months and to pay a fine of one hundred dollars and the costs 
herein, taxed at $44.50, and to stand committed until said fine and 


costs are paid. 


Dated November 19, 1888. 
J. W. JUDD, Judge. 
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EXHIBIT E. 
Indictment for Adultery. 


UNITED States or AMERICA, = 
Territory of Utah, First Judicial District. { ° aya eas 


In the First Judicial District in and for the Territory of | tah, 
within the United States of America, of the Term of Se pte ‘1m ber, 
in the year of our Lord one thousand eight hundred and eighty- 
eight. 


7 THE UNITED STATES OF AMERICA against HHANs NIELSEN. 


The grand jurors of the United States of America within and for 
the district aforesaid, at the term and in the Territory aforesaid, 
being duly empanelled, sworn, and charged, on their oaths do find 
and present that Hans Nielsen, late of said district, heretofore, to 
wit,on the fourteenth day of May,inthe year of our Lord one thou- 
sand eight hundred and eighty-eight, in the said district, Territory 
aforesaid, and within the jurisdiction of this court, then and there 
did unlawfully and feloniously commit adultery with one Caroline 
Nielsen, whose name is to the } ury otherwise unknown, by then and 
there having carnal seouaiiaan of the body of her, the said Caroline 
Nielsen, he, the said Hans Nielsen, then and there being a married 
man and hi: aving a lawful wife alive, and he, the said Hans Nielsen, 
not then being married to the said Caroline Nielsen, against the 
form of the statute of the said United States in such case made and 
provided and against the peace and dignity of the same. 

D. EVANS, 
Asst U.S. Dist. Att'y. 
ALVIN L. ROBINSON, 


Foreman of the Grand Jury. 


(Endorsed:) No. 700. First district court, Territory of Utah. ‘Fhe 
United States of America against Hans Nielsen. Indictment for 
adultery. A true bill. Alvin LL. Robinson, foreman of the erand 
jury. Presented in open court by the foreman of the grand jury 
and in its presence filed by me this 27th day of September, ISS88 

H. H. eragonue rson, clerk, by b. Bachman, Jr., deputy clerk. 


S D. Evans, assistant U.S. attorney. Witnesses ex: mined be- 
fore the gra mn id jury: Anna Lavina Nielsen, Caroline Nielsen, 
Chris. Clawson, kh. C. ¢ lawson. Sept. 28, 15558, defendant arraigned. 


Sept. 29, 1888, defendant plead not guilty, and former conviction. 
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Exuipit F. 


Arraignment. 


UNITED STATES } 
Us. Nos. 547 & 750. 
Hans NIELSEN. 


In these causes the defendant herein, having been duly ar- 
raigned at the bar in open court,and on said indictment being read 
to him, was given until Sept. 29 to plead thereto. 

Dated September 28, 1888. 

(Signed) J. W. JUDD, Judge. 


EXxuHIsBitT G. 
lea to Indictment No. 750, for. Adultery. 


UNITED STATES ) 
vs. ‘ SNo. 750. 
Hans NIELSEN. J 


[n this cause comes the said defendant and to the indictment 
heretofore read to him pleads thereto not guilty ; and defendant fur- 
ther pleads that he has already been convicted of the offense charged 
in this indictment by his plea of guilty entered to indictment No. 
O47. 

Dated September 29, 1888. 


J. W. JUDD, Judge. 


9 Exnuisir H. 
Plea of Former Conviction, Trial for Adultery, and Verdict. 


UNITED STATES ) 
vs. ~No. 750. 
Hans NIELSEN. ) 


This cause coming on regularly for trial, U.S. District Attorney 
George 8. Peters appearing for the United States and F.S. Rich- 
ards, S. R. Thurman, and George Sutherland for the defendant, the 
latter’s counsel moves the court that the defendant be allowed to 
enter a further plea herein in bar of conviction under this indiet- 
ment, which being allowed by the court, said defendant enters the 
following oral plea: Now comes the defendant and, protesting that 
he is not guilty of the offense charged herein, pleads that the United 
States ought not to further prosecute the said indictment against 
him, because he has already been convicted of the offense charged 
in this indictment by the judgment of this district court of the first 
judicial district of Utah Territory, rendered at the city of Provo, in 
the county and Territory of Utah, on the 19th day of November, 
1888. 

And, for a further specification of his plea, the said defendant says 
that the grand jury of this court for the September term of the year 
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1888, duly empanelled, charged, and sworn to enquire of offenses 
against the United States within the jurisdiction of this court, on 
the 28th day of September, A. D. 1888, presented and filed in this 
court in due form two indictments against this defendant in the 


words and figures tollowing, to wit: 


10 Unirep STATES OF AMERICA, ak ill a 
Territory of Utah, First Judicial District, {~*~ 


In the First Judicial District in and for the Territory of Utah, within 
the United States of America, of the Term of Sept.,in the year of 
our Lord one thousand eight hundred and eighty-eight. 


Toe Unirep States or AMERICA against HANs NIELSEN. 


The grand jurors of the United States of America within and for 
the district aforesaid, at the term and in the Territory aforesaid, be- 
ing duly empanelled, sworn, and charged, on their oaths do find 
and present that Hans Nielsen, late of said district, heretofore, to 
wit, on the fifteenth day of October, in the year of our Lord one 
thousand eight hundred and eighty-five, in the said district, Territory 
aforesaid, and within the jurisdiction of this court, and on divers 
days thereafter, and continuously between the day last aforesaid and 
the thirteenth day of May, in the year of our Lord one thousand 
eight hundred and eighty-eight, then and there did unlawfully 
claim, live, and cohabit with more than one woman as his wives, to 
wit, with Anna Lavina Nielsen and Caroline Nielson, whose names 
are to the jury otherwise unknown, against the form of the statute 
of the said United States in such case made and provided and 
against the peace and dignity of the same. 7 

D. EVANS, 
Ass’t U. S. Dist. Att’y. 


ALVIN L. ROBINSON, 
Foreman of the Grand Jury. 


1] (Endorsed :) First distriet court, Territory of Utah. The 

United States of America against Hans Nielsen. Indictment 
for unlawful cohabitation. <A true bill. Alvin L. Robinson, fore- 
man of the grand jury. Presented in open court by the foreman 
of the grand jury and in its presence filed by me this 27th day of 
September, U8SS.  H. H. Henderson, clerk, by B. Bachman, Jr., 
deputy clerk. Witnesses examined before the grand jury: Anna 
Lavina Nielsen, Caroline Nielsen, Chris. Clawson, R. C. Clawson. 
September’28, 1888, defendant arraigned. Sep. 29, 1888, plead 
cuilty. 
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UnITED STATES OF AMERICA, } ee 


’ ° +. “ar ° . > $S ° 

Territory of Utah, First Judicial District, | 

In the First Judicial District in and for the Territory of Utah, within 
the United States of America, of the Term of Sept.,in the Year of 
our Lord one thousand eight hundred and eighty-eight. 


Tue Unitrep Srates oF AMERICA against Hans NIELSEN. 


The grand jurors of the United States of America with- and for 
the district aforesaid, at the term and in the Territory aforesaid, be- 
ing duly empanelled, sworn, and charged, on their oaths do find and 
present that Hans Nielsen, late of said district, heretofore, to wit, on 
the fourteenth day of May, in the year of our Lord one thousand 
eight hundred and eighty-eight, in the said district, Territory afore- 

said,and within the jurisdiction of this court, then and there 
12 did unlawfully and feloniously commit adultery with one 

Caroline Nielsen, whose name is to the jury otherwise un- 
known, by then and there having carnal knowledge of the body of 
her, the said Caroline Nielsen, he, the said Hans Nielsen, then and 
there being a married man and having a lawful wife alive, and he, 
the said Hans Nielsen, not then being married to the said Caroline 
Nielsen, against the form of the statute of the said United States in 
such case made and provided and against the peace and dignity of 
the same. 

D. EVANS, 
Asst U.S. Dist. Att’y. 


ALVIN L. ROBINSON, 


Foreman of the Grand Jury. 


(Icndorsed:) No. 750. First district court, Territory of Utah. The 
United States of America against Hans Nielsen. Indictment for 
adultery. A true bill. Alvin L. Robinson, foreman of the grand 


jury. Presented in open court by the foreman of the grand jury 


and its presence filed by me this 27th day of September, 1888. H. 
Ht. Henderson, clerk, by B. Bachman, Jr., deputy clerk. D. Evans, 
asst U.S. att’y. Witnesses examined before the grand jury: Anna 
Lavina Nielsen, Caroline Nielsen, Chris. Clawson, R. C. Clawson. 
Sept. 28, 1888, defendant arraigned. Sept. 29, 1888, defendant plead 
not guilty, and former conviction. 


That said two indictments were both found against said defendant 
upon the testimony of the same witnesses examined before said grand 


jury on one oath and one examination as to the alleged offense dur- 


ing the entire time mentioned in said indictment for unlawful co- 

habitation (No. 547), and upon the testimony of the same witnesses 

given on one examination covering the whole time specified in both 
of said indictments. 

13 That on the 28th day of September, 1888, this defendant 
was arraigned in this court on each of said indictments, and 

on the 29th day of September, 1888, he pleaded guilty to the offense 

of unlawful cohabitation, as charged in the first of said indictments 
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(No. 547), and on the same day, to the second of said indictments 
(No. 750) charging him with adultery, pleaded that he had already 
been convicted of the offense charged in said indictment by his plea 
of guilty entered to said indictment No. 547 for unlawful cohabi- 
tation, and he also entered a plea of not guilty to said indictment 
No. 750. 

That on the 19th day of November, 1888, this court pronounced 
and entered its judgment and sentence against this defendant on 
his plea of guilty to said indictment for unlawful cohabitation (No. 
547) and adjudged that he be imprisoned in the Utah penitentiary 
for the term of three months and pay a fine of one hundred dollars 
and costs, which said judgment is of record. in this court and has 
never been set aside or reversed, but has been fully satisfied. 

That this defendant 1s the identical person charged in said two 
indictments; that Caroline Nielsen, the woman named in said 
second indictment (No. 750) as the person with whom the alleged 
adultery was committed, is the same person named in said first 
indictment (No. 547) as one of the women with whom the defendant 
was living and cohabiting as husband and wife during the period 
stated in said last-named indictment, and such eohabitation with 
her was an essential part of said offense of unlawful cohabitation. 

That this indictment charges the defendant with committing 

14 adultery with said Caroline Nielsen a day prior to the finding 

of said indictment for unlawful cohabitation, which cohabi- 

tation continued without intermission from the earliest date men- 

tioned in said last-named indictment (No. 547) up to the date of find- 

ing said indictment, and that the offense charged in both of said 

indictments is one and the same offense and not divisible, and that 

the defendant has suffered the full penalty prescribed by law and 
the judgment of this court therefor. 

Wherefore defendant prays to be discharged and to have this 
prosecution dismissed. 

To which said plea of defendant the said United States district 
attorney demurs, for the reason and on the grounds that said plea 
does not state facts sufficient in law to be a bar to the further prose- 
cution of this indictment; which said demurrer to said plea is sub- 
mitted to the court for decision; and the court now, being fully 
advised in the premises, does consider that said demurrer and the 
grounds therein stated is well taken, and that the same ought to be 
sustained, and the eourt orders that the said demurrer be, and the 
same is hereby, sustained; to which ruling and order of the court 
said defendant, by his counsel, duly excepts. Said defendant being 
in court ready for trial, the following jury was called, to wit: Solo- 
man D. Chase, Jr., Phillip Marx, Henry Adamson, Abner Crane, 
William Kershaw, Fred. Meakin, James Mynders, Raleigh Jones, 
John Whitbeck, Joseph D. Jones, Thomas Jarvis,and Lars Thursen, 
good and lawful men, who, being duly empanelled and sworn to 
well and truly try the cause, sat together and heard the testimony 
of the witnesses in the case; and said cause being submitted with- 

out argument by counsel, said jury heard the instructions of 
15 the court, retired from the bar in charge of a sworn officer to 
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consider their verdict, and subsequently returned into court, 
and, being called, answered to their names, and on their oaths, say : 


We, the jurors empanelled in the above cause, find the defendant, 
Hans Nielsen, guilty as charged in the indictment. 


JOHN WHITBECK, Foreman. 


Whereupon the court fixes Tuesday,the 12th day of March, 1889, 
as the time for passing sentence. 


Exursir I. 


Judgment on Indictment No. 750, for Adultery. 


At a stated term of the district court for the first judicial district 
of the Territory of Utah, held, at the court-room of said court, at 
the city of Provo, county of Utah, and Territory of Utah, on the 
12th day of March, A. D. 1889. 

Present: The Hon. J. W. Judd, judge. 


UNITED STATES ) 
against -No. 750. Judgment for Adultery. 
Hans NIELSEN. 


The defendant, with his counsel, came into court. Defendant 
was then asked if he had any legal cause to show why judgment 
should not now be pronounced against him, to which he replied 
that he had none; and no sufficient cause being shown or appear- 
ing to the court, thereupon the court rendered its judgment: 

That whereas said defendant, Hans Nielsen, having been 

duly convicted in this court of the crime of adultery, it is 
16 therefore ordered, adjudged, and decreed that the said Hans 

Nielsen be imprisoned in the penitentiary of the Territory 
of Utah, at the county of Salt Lake, for the term of one hundred 
and twenty-five days. 

You, said defendant, Hans Nielsen, are rendered into the custody 
of the United States marshal for the Territory of Utah, to be by him 
delivered into the custody of the warden or other proper officer of 
said penitentiary. ; 3 

You, said warden or other proper officer of said penitentiary, are 
hereby commanded to receive of and from said United States 
marshal him, the said Hans Nielsen, convicted and sentenced as 
aforesaid, and him, the said Hans Nielsen, to safely keep and im- 
prison in said penitentiary for the term as in this judgment ordered 


and specified. 
J. W. JUDD, Judge. 


Filed March 15th, 1889. 


H. H. HENDERSON, Clerk, 
By B. BACHMAN, Jr., 
Deputy Clerk. 
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17 In the District Court for the First Judicial District of Utah 
Territory. 
In the Matter of the Application of Hans Nietsen for a Writ of 
Habeas Lorpus. é 
; 
Order. 
é 
The petition of Hans Nielsen fora writ of habeas corpus having a 
been presented to -the court, with the exhibits attached as a part 
thereof, and the court having fully considered the application and ‘ 
petition and the exhibits attached, finds that the facts alleged and i 
shown by the petition and exhibits are insufficient to authorize the 
issuance of the writ, and the court being of the opinion from the 
allegations and facts stated in the petition and exhibits that if the 
writ be granted and a hearing given that the petitioner could not : 
be discharged from custody, it is ordered and adjudged by tiie court 


that the sald application for a writ of habeas corpus be, and the same 
is hereby, refused; to which rulings and refusal applicant, by his 
counsel, excepts. 
By the court: 
J. W. JUDD, Judge. 
Dated March 15th, 1889. 


Filed March fifteenth, 1889. 


eee 


l. H. HENDERSON, Cleri, 


By B. BACHMAN, Jr., 
Deputy Clerk. 
18 In the District Court for the Iirst Judicial District of Utah 


‘Territe ry. 


In the Matter of the Application of Hans Nietsen for a Writ of, 
Tlabeas Corpus 


On motion of IF. S. Richards, on behalf of petitioner, to be allowed 
an appeal to the Supreme Court of the United States from the order 
made herein this day, and for an order fixing the amount of the 
undertaking upon such appeal, it is ordered that the petitioner be 
allowed an appeal herein to the Supreme Court of the United States, oar 
and that such appeal be allowed upon an undertaking in the sum 
of three hundred dollars being filed and approved. 

By the court: 

J.’W. JUDD, Judge. 
Dated March 15th, 1889. 
Filed March 15th, 1889. 
H. H. HENDERSON, Clerk, 
By B. BACHMAN, Jr., 
Deputy Clerk. 
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19 Know all men by these presents that we, James Jack and 
Angus M. Cannon, of the city of Salt Lake and county ot 
Salt Lake, in the Territory of Utah, are held and firmly bound unof 
Frank H. Dyer, United States marshal in and for said Territory, in 
the full and just sum of three hundred dollars, to be paid to the 
said Dyer, his certain attorney, executor, administrator, or assigns ; 
to which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these presents. 
Sealed with our seals and dated this loth day of March, A. D. 
1889. ? 

Whereas at a term of the district court of the first judicial district 
in the Territory of Utah, in a suit depending in said court between 
Hans Nielsen and Frank H. Dyer, United States marshal as afore- 
said, upon an application for a writ of habeas corpus, judgment was 
rendered against the said Hans Nielsen, and the said Nielsen hav- 
ing in open court at said term obtained the allowance of an appeal 
from said judgment of said district court to the Supreme Court of 
the United States: 

Now, the condition of the above obligation is such that if the said 
Hans Nielsen shall prosecute his said appeal to effect and answer all 
damages and costs if he fail to make his said plea good, then the 
above obligation to be void; else to remain in full force and virtue. 

JAMES JACK. [| SEAL. 
ANGUS M. CANNON. =~ 


Sealed and delivered in the presence of— 
ARTHUR WINTERS. 
I. S. RICHARDS. 


20 Approved March 15, 1889. 
J. W. JUDD, Judge. 


Filed March 15th, 1889. 
H. H. HENDERSON, Clerk, 
By B. BACHMAN, Jr., 
Deputy Clerk. 


21 Certificate. 


TERRITORY OF UTAH, | _.. 

County of Utah, j _ 

[, H. H. Henderson, clerk of the district court for the first judicial 
district of the Territory of Utah, do hereby certify that the foregoing 
is a full, true, and correct copy of the original petition of Hans Niel- 
sen for a writ of habeas corpus, with the Exhibits A, B, C, D, E, F, G, 
H, and I thereto attached and made a part thereof; also order re- 
fusing the writ, order allowing the appeal to the Supreme Court of 
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the United States and fixing the amount of bonds, and the under- 
taking on appeal approved by this courtin the above-entitled cause, 
filed in my office. 

Witness my hand and the seal of 
said court, hereunto affixed at Provo, in 
the county and Territory of Utah, this 
15th day of March, A. D. 1889. 

H. H. HENDERSON, Clerk, 
By B. BACHMAN, Jr., 
Deputy Clerk. 


Seal United States of Amer- 
ica, Territory of Utah, Ist 
Judicial District. 


D ' } v4 mn , ' . 
lendorsed on cover: Utah Territory. fiirst judicial distriet court 
No. Lo? 7 lex Parte . in thie niatter of} Ifans Nielsen. appellant 
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Supreme Court of the Cited States. 


OcToBEer TERM, 1888. No. 1527. 


Ex parte: In the Matter of Hans Nielsen, Appel- 


lant. 


Appeal From the First Judicial District Court of Utah 


ry? . 
Territory. 


Motrion TO ADVANCE CAUSE. 


Appellant, by his counsel, moves to advance this cause, 
under Rule 26, sub-division 3, and asks that it be assigned 
for argument at the earliest practicable date. 

The record shows that this is a criminal case; that ap- 
pellant is in confinement in the penitentiary of Utah Ter- 
ritory ; that on the 27th day of September, 1888, he was 
indicted in the First District Court of Utah Territory 
for unlawful cohabitation with two women, covering the 
period from October 15, 1885, to May 13, 1888, which 
unlawful cohabitation, as appears by said record, continued 
without intermission from the said 15th day of October, 
1885, to the time of finding said indictment, to wit, Sept. 
27, 1888; that he was convicted on said indictment and 


} 
' 


2 

punished by fine and imprisonment; that on September 
27, 1888, the same day he was indicted for the above- 
named offence, and by the same grand jury, he was also 
indicted for adultery alleged to have been committed with 
one of the same women mentioned in the first-named in- 
dictment, with whom he was charged to have committed 
the unlawful cohabitation aforesaid, and the time 
of this alleged adultery was laid in the indictment 
as being on the 14th day of May, 1888, a day when 
said cohabitation Was continuing. The said record 
further shows that the petitioner when arraigned on 
said last named indictment plead that said offense was 
one and indivisible, and by reason of the facts set forth 
in said record, he having been convicted under the said 
indictment for unlawful cohabitation, could not again be 
punished for adultery committed with one of the same 
women, during the continuance of said cohabitation, be- 
cause such alleged adultery was a part of said offense of 
unlawful cohabitation, for which he had suffered the 
penalty of the law and satisfied the judgment of the court. 
The court below held otherwise ; the appellant was con- 
victed on said indictment for adultery and sentenced to 
imprisonment in the Utah penitentiary, where he is now 
serving out his sentence, and, as he claims, being punished 
twice for the same oftense. 

That on the 1L5th day of March, 1889, appellant by peti- 
tion applied to the First Judical District Court of Utah 
Territory to issue a writ of Avhbeas corpus to bring him be- 
fore the said court, for inquiry into the legality of his 
sentence and imprisonment; that the said court refused 
to grant the writ upon the ground that the facts alleged 
and shown by the petition and the exhibits are insufficient 
to authorize the issuance of the writ, and because the said 


court was of opinion, from the allegations and facts stated 


3 


in the petition and exhibits, that if the writ be granted 
and a hearing given the petitioner could not be discharged 
from custody. 

Appellant, by his counsel, excepted to this refusal and 
appealed to this Court, which appeal was allowed. The 
appeal is claimed under section 1909 of the Revised 
Statutes, and under other laws. The record has been 
printed. 

JEREMIAH M. WILSON, 
FRANKLIN S. RICHARDS, 
for the Appellant. 


WasHInGctTon, D. C., Apri/ 2, 1889. 
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Brief for the Appellant. 
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This is an appeal from a final order of the district 
court for the first judicial district of the Territory of Utah, 
refusing to issue a writ of habeas corpus applied for by the 
petitioner, in his petition and exhibits thereto annexed 
(Record, pages 1-9), wherein he prayed to be discharged 
from custody on a judgment and sentence rendered and 
imposed by the said district court for the first judicial dis- 
trict of Utah Territory on the 12th day of March, A. D. 
1889. (Record, page 9.) The petition for the writ was 
presented on the 15th day of March 1889, and the order 
refusing to issue it was made and entered on the same 
day. (Record, page 10.) The appeal to this Court was 
allowed by the district court and perfected on the said 
L5th day of March, 1889 (Record, pages 10 and 11), pur- 
suant to section 9 of the Organic Act of Utah, and section 
1909 of the United States Revised Statutes, which read 


as follows: 


‘““Secrion 9. And be it further enacted, That the judicial 
power of said Territory shall be vested in a Supreme 
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Court, district courts, probate courts, and in justices of the 
peace. * * * A writ of error or appeal shall also be 
allowed to the Supreme Court of the United States, from 
the decisions of the said supreme court created by this 
act, or of any judge thereof, upon any writ of habeas corpus 
involving the question of personal freedom; * * * and 
the said supreme and district courts of the said Territory, 
and the respective judges thereof, shall and may grant 
writs of Aabeas corpus in all cases in which the same are 
granted by the judges of the United States in the District 
of Columbia. 

“g1909. * * * A writ of error or appeal shall be 
allowed to the Supreme Court of the United States from 
the decisions of the supreme courts of Territories, or of 
any judge thereof, or of the district courts, or of any judge 
thereof, upon writs of habeas corpus involving the question 


of personal freedom.” 


STATEMENT OF THE CASE. 


On the 19th day of November, 1888, the petitioner, Hans 
Nielsen, was convicted in the district court of the first 
judicial district of Utah Territory on an indictment for 
unlawful cohabitation, found and presented in said court 
on the 27th day of September, 1888, which said indictment 
charged that “on the 15th day of October, in the year of 
our Lord one thousand eight hundred and eighty-five, 
* * * and on divers days thereafter, and continually 
between the day last aforesaid and the 13th day of May, 
in the year of our Lord one thousand eight hundred and 
eighty-eight, then and there | he| did unlawfully claim, live, 
and cohabit with more than one woman as his wives, to 
wit : with Anna Lavina Nielsen and Caroline Nielsen” 
(Record, page 2), and he was sentenced on said indict- 
ment to be imprisoned in the penitentiary of the Territory 
of Utah for the term of three months and to pay a fine 
of $100 and costs (Record, page 3), which said judgment 
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and sentence was executed and satisfied. This indictment 
was found under section 3 of chapter 47 of an act of Con- 
gress approved March 22, 1882, entitled “An act to amend 
section fifty-three hundred and fifty-two of the Revised 
Statutes of the United States, in reference to bigamy, and 
; 


for other purposes,” which section reads as follows: 


“Src. 3. That if any male person, in a Territory or other 
place over which the United States have exclusive jurisdic- 
tion, hereafter cohabits with more than one woman, he 
shall be deemed guilty of a misdemeanor, and, on convie- 
tion thereof, shall be punished by a fine of not more than 
three hundred dollars, or by imprisonment for not more 
than six months, or by both said punishments, in the dis- 
cretion of the court.” 


On the 27th day of September, 1888, at the same time 
that the petitioner was indicted for unlawful cohabitation 
as aforesaid, the same grand jury presented an indictment 
against him for adultery, alleged to have been committed 
on the 14th day of May, A. D. 1888, with Caroline Niel- 
sen, one of the women named in the indictment for unlaw- 
ful cohabitation and with whom that offense was alleged to 
have been committed. (Record, page 4.) This indictment 
for adultery was found under section 3, chapter 397 of an 
act of Congress of March 3, 1887, entitled, ‘“ An act to 
amend an act entitled an act to amend section fifty-three 
hundred and fifty-two of the Revised Statutes of the United 
States, in reference to bigamy, and for other purposes,” 


which section reads as follows: 


“Src. 3. That whoever commits adultery shall be pun- 
ished by imprisonment in the penitentiary not exceeding 
three years; and when the act is committed between a 
married woman and a man who is unmarried, both parties 
to such act shall be deemed guilty of adultery ; and when 
such act is committed between a married man and a wo- 
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man who is unmarried, the man shall be deemed guilty of 
adultery.” 


The said two indictments were both found on the testi- 
mony of the same witnesses, before the same grand jury, 
on one oath and one examination as to the alleged offense, 
during the entire time embraced in both of said indict- 
ments, and without any discrimination between the difter- 
ent periods covered by the respective indictments, in 
respect to the conduct of the defendant supposed to con- 
stitute the unlawful cohabitation and adultery. (Record, 
page 7.) 

After having been imprisoned during the time prescribed 
in the judgment of the court, on the indictment for unlaw- 
ful cohabitation, and, having satisfied that judgment, on the 
7th day of March, 1888, the defendant was put on trial on 
the indictment for adultery. (Record, paged.) He interposed 
a plea of former conviction, and averred that the unlawful 
cohabitation and supposed adultery constituted one offense, 
which was indivisible, and by reason of the facts set forth 
in said record, he having been convicted under the said in 
dictment for unlawful cohabitation, could not again be 
punished for adultery committed with one of the same 
women, during the continuance of said cohabitation, be- 
sause such alleged adultery was a part of said offense of un- 
lawful cohabitation, for which he had suffered the penalty 
of the law and satisfied the judgment of the court. (Ree- 
ord, pages 5-8.) The plea was demurred to by the Gov- 
ernment on the ground that it did not state facts sufficient 
in law to be a bar tothe pending prosecution. (Record, page 
8.) The court sustained the demurrer, and the appel- 
lant was convicted on said indictment for adultery and 


sentenced to one hundred and twenty-five days’ imprison- 
ment in the Utah penitentiary, where he is now serving 
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out his sentence, and, as he claims, being punished twice 
for the same offense. (Record, page 9.) 

When the petition for a writ of habeas corpus was pre- 
sented to the court below, the defendant was serving out 
the second term of imprisonment; and it was to test the 
legality of his sentence as to such second indictment that 
the writ was applied for. If the judgment and sentence 
for the second term of imprisonment was unlawful by rea- 
son of the former conviction, the defendant was entitled 
to the writ and to be discharged from further custody. 


ASSIGNMENT OF ERRORS. 


lst. The Court erred in refusing to issue the writ and 
in holding that upon the facts stated in the petition the 
petitioner was not entitled to be discharged. 

2d. The Court erred in holding that the adultery charged 
was not embraced in the offense of unlawful cohabitation 
for which the petitioner had been convicted. 


QUESTION ARISING ON THE APPEAL. 


ls the charge of adultery, as appears in this record, for 
which the appellant is now imprisoned, such that it isin law 
a part of the same offense as the unlawful cohabitation for 
which he was previously convicted and punished ? 

If so, the Court exhausted its jurisdiction when it ren- 
dered judgment on the indictment for unlawful cohabita- 
tion, and the sentence for adultery is void. Appellant is 
being twice punished for the same offense. 

When a prisoner is held under a judgment of the court 
made without authority of law, the proper tribunal will 
issue a writ of habeas corpus to look into the record so far 


ee oo 


6 


as is necessary to ascertain that fact, and, if it is found to 
be so, will discharge the prisoner. 

In Re Snow, 120 U. S., 274. 

K'r-parte Lang, 18 Wall., 163, 178. 

kir-parte Milligan, 4 Wall., 2, 131. 


Church on Habeas Corpus, sections 348, 362, 363. 


ARGUMENT. 


WHEN THE TWO INDICTMENTS ARE FOR MATTERS ARISING 
OUT OF THE SAME TRANSACTION, THERE CAN BE BUT ONE CON- 
VICTION. 

‘“ A transaction is a group of facts so connected together 
as to be referred to by a single legal name,” as in this 
case by the name of wn/awful cohabitation. 


. ° ° ° ° a 
“ Every fact which is part of the same transaction is v 
deemed to be relevant to the facts in issue.” 
Stevens’ Digest of Evidence, page 6, article 3. 


“A judgment is a bar to every fact that was actually in 
issue or which might have been put in issue or litigated. 
It is conclusive proof of what was decided or might have 
been decided.” 

Stevens’ Digest of Evidence, page 92, article 45. 
Id., pages 82, 89, and notes. 
See also Farrington v. Payne, 15 Johns., 432. 


“Tn principle, and according to the better authority, while 
one act may constitute as many distinct offenses as the 
legislature may choose to direct, for any one of which 
there may be a conviction without regard to the others, it 
is, in the language of Cockburn, Chief Justice, ‘A funda- 
mental rule of law that out of the same fucts a series of 
charges shull not be preferred. To give our constitutional 
provision the force evidently meant, and to render it effec- 
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tual, ‘the same offense’ must be interpreted as equivalent 
to the same criminal act.” 

1 Bish. Crim. Law (7th ed.), see. 1060. 

4 Blackstone’s Commentaries, 336. 


In the case of Roberts e¢ al. v. State (14 Georgia, 8), 
the appellants were indicted for robbery. They plead 
in bar a former conviction for burglary, which they averred 
to be the same felony for which they were then indicted. 
To this plea the Solicitor General demurred, denying its 
sufficiency in law to operate as an acquittal of the defend- 
ants. The plea was overruled by the court ; the appellants 
were put on trial and convicted. The Supreme Court in 
its opinion adopts the rule, “ that a plea of AUTREFOIS 
ACQUIT 07 CONVICT 78 sufficient, whenever the proof shows the 
second case to be the same transaction with the first,’ and 
reverses the judgment of the trial court because “the trans 
action referred to in the indictment for burglary is the 
same as that in the prosecution for robbery.” 

In the case of State v. Cooper (13 New Jersey Law, 
361), the appellant was indicted and tried for the crime of 
murder. He plead in bar a former conviction for arson, 
to which the prosecution demurred and the plea was over- 
ruled. The Supreme Court held that the plea of former 
conviction was valid, and said: 


‘Tf a person, whilst doing, or attempting to do, another 
act, undesignedly kill a man, if the act done, or attempted, 
were a felony, the killing is murder, especially if death 
were the probable consequence of the act. The common 
law, as well as the statutes of this State, declares that no 
persons shall be subject for the same offense to be twice 
put in jeopardy of life. This great principle forms one of 
the strong bulwarks of liberty. The pleas of AUTREFOIS AC- 
QUIT and AUTREFOIS CONVICT are founded on this principle. 
* * * A defendant cannot be convicted and punished 


8 


for two distinct felonies growing out of the same identical 
act,” 


In the case of State v. McCormack (8 Oregon, 236), the 
appellant was indicted for stealing a saddle and bridle and 
was convicted and punished therefor. At the same term 
of court he was also indicted for the crime of larceny in 
stealing a horse belonging to the same person, at the same 
time and place mentioned in the first indictment. ‘To the 
second indictment the appellant plead in bar the former 
conviction. The appellate court held that the plea of 


former conviction was valid, and, page 239, said : 


“This is a case where the appellant is charged with the 
larceny of a horse, saddle and bridle taken at the same 
time and place, and from the same person, and in our 
opinion the whole transaction constitutes hut OE erzme, and 
but one indictment can be sustained for such taking, and the 
prosecution having seen proper to split up the transaction 
into two offenses, by causing two indictments to be pre- 
fered against such person forthat which is but one crime, 
a conviction or acquittal of one may be successfully 
pleaded as a bar to a subsequent prosecution on the 
other.” 


In the cases of Jackson v. State and Laupher v. State 
(14 Indiana, 527), the defendants were charged with steal- 
ing two horses. It appeared in evidence that with the 
horses they stole saddles and bridles. It was claimed that 
there was a fatal variance. The court held that this was 
not so, and said: 


“A conviction or acquittal on the indictment as drawn 
would bar another prosecution for the same larceny. The 
State cannot split up one crime and prosecute it in parts. 
Lhe prosecution for any part of a single crime bars uny 
further prosecution based upon the whole or a part of the 
SANE CYNE. 
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To the same effect is the case of Quitzow v. State (1 Texas 
Appeals, 47), where the court holds that a prosecution for 
stealing a horse bars a prosecution for stealing a saddle 
and bridle taken at the same time, because 7¢ was one trans- 
action. The court said: 


“The prosecutor had a right to carve as large an of- 
fence out of this transaction as he could, yet must carve 
only one.” 


In the case of State v. Locklin (59 Vermont, 654), the 
appellant had been indicted for disturbing the peace by 
tumultuous and offensive carriage, and by assaulting one 
Martin Hill. On the trial he plead in bar a former con- 
viction of an assault on one Herman Hill. The appellate 
court sustained his plea and, in the opinion, page 655, 


sald: 


“The respondent’s plea set forth another indictment for 
an assault upon Herman Hill of the same date with the 
one under consideration. The one under consideration is 
for an assault upon Martin Hill. The plea alleges that 
the assault charged in the present indictment is ‘a part 
of one and the same breach of the peace’ charged in the 
former indictment, for which he has been convicted ; and 
that the assault charged in the present indictment was 
‘incident to and a part of the assault’ for which he has 
been convicted, and prays for a discharge from the pres- 
ent indictment. The allegations of the plea are admitted 
by the demurrer. The substance of the whole plea is that 
the offense with which the respondent is charged in the 
present indictment is part of the offense for which he has 
been indicted and punished. As the whole includes all the 
parts, in legal effect, the plea alleges that the respondent 
has been already punished for the offense charged in the 
present indictment, and this is admitted by the demurrer. 
Whether the plea is true, in fact, we have no occasion or 
right to inquire. If it is not, the State should have trav- 
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ersed it. As admitted by the demurrer it, in legal eftect, 
alleges that the respondent has already been punished for 
the very offense charged in the present indictment, in the 
conviction on the former indictment.” 


In the case of Hinkle ». Commonwealth (4 Dana, 518), 
the court held that— 


“ Although the setting up of a gaming table may alone 
be an indictable offense, the keeping of such a table, and 
the inducing of any person to bet upon it, another, when 
each shall have been committed by different persons, or 
at different times; nevertheless, as they are co-operating 
acts constituting altogether ONE Off Seé, when committed by 
the same person, at the same time, an indictment for that 
combined act in violation of law may properly charge the 
whole in one count; and but one punishment can be in- 
flicted, as for one offense.” 


In the case of State v. De Graeftenreid (9 Baxter, 289), 
where the appellant had been indicted for larceny and 
plead in bar a former conviction for burglary with intent 
to commit larceny, at being ONE transaction, the court held 
that a conviction for burglary, with intent to commit lar- 
ceny, was a bar to an indictment for the commission of 
larceny and, in its opinion, page 288, the court quoted 
the following language of Chief-Justice Waite : 


‘“T take it to be a sound rule of law, founded upon the 
plainest principles of natural jastice, that where a crimi- 
nal act has been committed, every part of which may be 
alleged in a single count of the indictment and proved un- 
der it, the act cannot he split into several distinet eriines, 
and a separate indictment sustained on each; and when- 
ever there has been a conviction on one part, it will oper- 
ate as a bar on any subsequent proceedings as to the res- 
idue.” 


In the case of the United States v. Burch (1 Cranch C. 
C.) the court held that— 
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“The keeping of a disorderly house is a single offence, 
and a conviction is a bar to a prosecution for keeping a 
disorderly house at any time prior to the finding of the 
indictment.” 


In the case of the Commonwealth v. Hudson (14 Gray, 
11)the appellant was indicted for an unlawful sale of intoxi- 
cating liquor, and on the trial, the evidence showed that 
he had already been acquitted on the charge of being a 
common seller at the same time that the unlawful sale was 
alleged to have been made. The court said: | 


“Tt is true that the court has held that conviction on a 
charge of being a common seller of spirituous liquors, 
from a certain day named to a certain other day, and a 
conviction thereon is a bar to a subsequent prosecution 
for a single sale within the period named in the charge of 
being a common seller. In such case the government have 
had a conviction for an offense, which, if established by 
the verdict and judgment thereon, is a merger of all the 
single sales within the period named in the indictment. 

“The question then arises whether the like effect follows 
in the case of an acquittal upon such charge of being a 
common seller. In the opinion of the court it does not. 
Such acquittal is entirely consistent with the fact having 
been shown of one or two single sales by the defendant, 
but a failure to show the third sale or evidence sufficient 
to convict of the offense of being a common seller. The 
party may therefore have been properly acquitted of the 
larger offense while he was guilty of the minor one, of the 
single sale. Nor does it vary the result that this single 
sale may have been in evidence before the tribunal that 
heard and determined the alleged offense of being a 
common seller, inasmuch as for the reasons already sug- 
gested such acquittal for one, a proof of being a common 
seller has no tendency to show that the proof was not full 
and satisfactory of this single sale. The acquittal of being a 
common seller was therefore no acquittal of this single 
sale for which this party has now been convicted. 

See Commonwealth v. Jenks, 1 Gray, 490. 
Commonwealth v. Mead, 10 Allen, 396. 
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In the ease of State v. Egglesht (41 Lowa, 574), several 
indictments were found by the same grand jury against the 
appellant for uttering and publishing forged checks, and 
others for forgery. After conviction upon one of these 
indictments, the appellant was put on trial for another. 
He plead the former conviction, which was overruled by 
the trial court. The Supreme Court sustained the plea, 


and said : 


“ Whether certain criminal acts constitute one crime or 
more, must depend upon the nature and circumstances of 
the acts themselves. When the defendant uttered, at the 
Davenport National Bank, four forged checks, the char- 
acter of his act became fixed. He either committed one 
crime or he committed four. /¢ 7s not competent for the 
State, at its election, by the form of the indictment, to give 
to defendant's act the quality of one crime or of four, at 
pleasure. The act partakes wholly of the one character 
or wholly of the other, * * * | 

“It is urged by the appellee thatif the State had failed 
to prove the forgery of the check described in the first in- 
dictment tried there would have been an acquittal, and 
that it is a dangerous rule to allow such acquittal to be 
pleaded in bar to a subsequent prosecution for uttering 
another check, since it would thereby be placed in the 
power of the defendant to secure a trial upon the indict- 
ment under which he knows no conviction could be had, 
and then plead the judgment of acquittal as a bar to the 
other indictments. But the State can and should prevent 
the happening of any such contingency, by charging the utter- 
ing of all the checks offered at the same time, in one indict- 
ment and as but one offense. When this is done, the proof 
that any one of the checks was known to be forgery will 
support the indictment,” 


In the case of State v. Lindley (14 Ind., 430), the ap- 
pellant was prosecuted for keeping a gaming-house. He 
moved to quash the information on the ground that he had 
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already been tried on a charge of keeping and main- 
taining the same house as a gaming-house, and that both 
informations were filed on the same day. The court sus- 
tained the motion to quash, and said : | 


‘“ All the time during which a given house is continu- 
ously thus kept, prior and up to the prosecution for the 
keeping, constitutes one indivisible offense, which can be 
punished but in a single prosecution. Like a civil cause 
of action, it cannot be split up in the prosecution of it. 
But one penalty can be assessed.” 


In the case of State v. Nutt (28 Vermont, 598), the ap- 
pellant was indicted for selling intoxicating liquor without 
license, during the period for which he had been convicted 
of being “a common seller.” The evidence showed that 
both violations of law were prior in time to the filing of the 
complaint upon which the former conviction was had. The 
court held that the former conviction, for being a common 
seller, was a conclusive bar to any prosecution grounded 
upon any one act of sale, prior to the making of the com- 
plaint, and, in its opinion, said: 


“Tf the Government see fit to go for the offense of be- 
ing a “common seller,” and the respondent is adjudged 
guilty, it must, in a certain sense, be considered as a 
merger of all the distinct acts of sale, up to the filing of 
the compl: int, and the respondent cannot be punished hut 
for one offense. * * * The jury should have been 


told that it was a conclusive bar as to all sales made prior 


to filing the complaint.” 


In the case of State ». Commissioners (2 Murphey, 371), 
three indictments were presented against the appellants 
for not keeping the streets of the town in repair. Being 
convicted on one indictment they plead that conviction in 
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bar of the others. The Supreme Court held that the plea 


was good, and said : 


“ Tt would be monstrous to charge them with separate 
indictments for every street in the town, when the whole 
were out of repair at the same time. Were such a doctrine 
tolerated, it is impossible to say where its conse quences 
would nd. . 7 7 This notion of rendering Cy) hie S, like 
matter infinitely divisible, is repugnant to the sparit and 
policy of the law, and ought not to he countenanced,” 


If. 


[IT IS NOT NECESSARY THAT THE OFFENCE IN EACH INDICTMENT 
SHOULD BE THE SAME IN NAME, IF THE TRANSACTION IS 
THE SAME. 


Another proposition about which there is no dispute, 
is that to make the offence the same, the two indictments 
need not be, in exact language, alike.” 

1 Bish. Crim. Law (7th ed.), see. 1050. 


“Tn view of the general clause found in all the State con- 
stitutions, and in the Federal Constitution, to the effect that 
no one shall be twice put in jeopardy of life and limb for 
the same offense, it becomes an important question how far 
the legislature can go in providing punishments for an act 
forbidden ; whether it may split up the transaction and pro- 
vide punishment for the different phases of it, or whether 
there can be only one punishment. /¢ may be stated as a 
rule, however, that the phrase ‘same offense’ signifies the 
S(L1/1€ eraminal act or ONLISSION, and not the SiLIN2C offense df 
name only; that the legislature cannot declare punishable 
different phases of one act by declaring each phase of it to 
be in name a separate crime. If the legislature could split 
up a single act and make it a series of criminal violations 
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of the law, this provision of the Constitution would be 
practically annulled.” 
7 Crim. Law Magazine, page 713. 


In the case of Hirshfield v. State (11 Texas Appeals, 
207), the appellant was convicted of swindling on an in- 
dictment setting forth all the elements constituting the 
offense of uttering a forged instrument. He excepted to 
the indictment ; the exception was overruled by the trial- 
court and he was convicted. The judgment was reversed, 
and the appellate court held that— 


‘“ No person shall be twice put in jeopardy for the same 
act orom ISSION, whether the offense be the same EO NOMINE or 
not. A conviction of the swindling in this case can be 
pleaded in bar to a prosecution for uttering a forged in- 
strument.”’ 


In the case of Holt v. State (38 Georgia, 187), the ap- 
pellant had been indicted for an assault, with intent to 
murder, and had been discharged ; subsequently a second 
indictment was found charging him and others with the 
offense of aggravated riot. The former acquittal was 
pleaded in bar. The appellate court, page 189, said : 


“The plea alleges that the defendants are now indicted 
for the same acts as charged in a former indictment, for 
which they have been acquitted, and the demurrer to the 
plea admits the truth thereof. Ifthe defendants have been 
legally acquitted for the same criminal acts, under the first 
indictment, as are now charged against them in the second 
indictment, it is extremely difficult to perceive upon what 
principle they can be twice tried for the same criminal 
acts, although technically it may not be for the same offense 
in name. Can the State put a party on trial the second 
time tor the SU711€ eruninal act, atter he has heen acquitted, 
hy changing the name of the accusation ? Tf at Cah, then 
his constitutional protection does not amount to much. The 
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effort here is to avoid the provision of the Constitution by 
changing the name of the offense. The record shows that 
the defendants have been indicted the second time for the 
same identical criminal acts for which they have been ac- 
quitted ‘ the reply is. that you are not indicted forthe same 
criminal offense ; therefore, the former indictment and ac- 
quittal is no bar. If the State thinks proper, by its pros- 
ecuting officer, to indict a party for an assault with intent 
to murder, upon a given state of facts, and upon the trial 
thereof the defendant is acquitted, can the State then pre- 
fer another indictment, alleging precisely the same state of 
facts (with the exception of the malicious intent), and put 
the party again upon his trial for the same criminal acts 
by altering the name of the offense? The State, having 
made its election as to the nature and character of the of- 
fense, for which it will prosecute the partv upon a given 
state of facts, if, upon the trial, a defendant is acquitted, 
ought not the State to be bound by its election, and not 
be permitted again to indict and prosecute the defendant 
for the same criminal acts, under the name of another of- 
fense ? The question to be answered is, has the defend- 
ant been arraigned and put upon his trial upon a sufficient 
legal accusation for the same criminal acts with which he 
is charged the second time? Jf he has, then he hus been 
put in Jeopardy within the true intent und IMECANING of the 
Constitution, and cannot be tried a second time for the same 
eriminal acts under the SUC OT a different named Offense , 
To hold otherwise would be to hold that provision of the 
Constitution which declares ‘nor shall any person be sub- 
ject for the same offense to be twice put in jeopardy of life 
and limb,’ for all practical purposes, to be a mere shadow 
and delusion. These views are in accordance with the 
ruling of this court in Roberts and Copenhaven v. The 
State (14 Ga. Rep., 8). In that case this court stated the 
rule to be ‘ that a plea of autrefois acquit or convict is suf- 
ficient, whenever the proof shows the second case to be 
the same transaction with the first. ” 


In the case of Moore v. State (71 Alabama, 307-311), 
the appellant was indicted for an assault, with intent to 
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commit murder, and interposed a plea of former convic- 
tion for an assault and battery, to which the prosecution 
demurred and the demurrer was sustained by the lower 
court. The appellate court, in its decision, said : 


“We are clearly of the opinion that the plea was good, 
and the Court erred in sustaining the demurrer. It may 
be true that an acquittal of a minor offense will not, in all 
cases, operate to bar a greater. {1 Bish. Cr. Law, 6th ed., 
sec. 1059.) Hence, we sometimes find the general declar- 
ation anciently made, that ‘an acquittal upon an indict- 
ment for a felony is no bar to an indictment for a misde- 
meanor, and e converse. (Arch. Cr. Pl, 52; 2 Hawk., B. 
2 C. 35, sec. 5.) But this must be understood to be true 
only of ‘those cases in which the former charge did not 
necessarily include the latter.’ (Chitty Cr. Law, 456.) 
The true rule seems to be that if the minor offense is Clli- 
braced within the Ua jor one, as a constituent element, or 
component part of it, and on the trial of the one there can 
be a conviction of the other, then a former conviction or 
acquittal of the minor will bar the major. (Whart. Cr. 
Ev., 584; 1 Bish. Cr. Law, sees. 1055-1058.) This is cer- 
tainly the general rule, subject, perhaps, to certain excep- 
tions, either real or apparent. (1 Whart. Am. Cr. Law, 
secs. 563, 566.) If such were not the case, as suggested 
by Mr. Bishop, ‘then the prosecutor may begin with the 
smallest, and obtain successive convictions, ending with 
the largest (offense); while, if he had begun with the 
largest, he must there stop—a conclusion repugnant to 
good sense.” (1 Bish. Cr. Law, 6th ed., sees. 1057, 1055.) 

“A conclusive reason for the soundness of this view, to 
our mind, is that if a defendant has been tried for the 
smaller offense—whether acquitted or convicted it is im- 
material—and he is afterwards put on trial for the larger, 
he is twice in jeopardy for the smaller offense. The Dec- 
laration of Rights provides that “ no person shall, for the 
same offense, be twice put in jeopardy of life or limb.” 
(Const. 1875, art. 1, sec. 10.) The principle of autrefois 
convict or acquit is known to have been based upon the 
parallel principle of the common law forbidding, at least 
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in the established practice of the courts, that any one 
should be twice put in jeopardy for the same offense. 
(Wells’ Res. Adj., sec. 408; 1 Bish. Cr. Law, secs. 981- 
982.) It was a universally admitted rule at common law, 
that a conviction of moanslaughter would har “it endictment 
for murder, based upon the same act of homicide ; for, ob- 
serves Blackstone, “the fact prosecuted is the same in 
both, though the offense differs in coloring.” (4 Black. 
Com., 336; 4 Coke, 45-46 ; 2 Hale, 246.) And the same 
principle has become the settled rule of the American 
courts, under statutes defining the crimes of murder 
and manslaughter. (1 Bish. Cr. Law, 6th ed., sees. 
1056, 1068 ; Brennan Vv. People, 15 Il., oll; Flurt v. 
State, 25 Miss., 378; People v. Hunckeler, 48 Cal., 331.) 
The reason is that manslaughter is a component part of 
the crime of murder, and if not guilty of the lesser offense, 
a defendant cannot be guilty of the greater, which 
is the same crime with the additional element of malice 
and design. So, when convicted of the lesser offense, if 
afterwards tried for the greater, he will be placed in jeop- 
ardy a second time for the lesser, for which he might be 
convicted under an indictment for the greater. (State v. 
Cooper, 1 Green (N. J.), 361, 372.) In State v. Chaffin (2 
Swan, Tenn., 493), this rvle was applied to an indictment 
for assault and battery, and it was held that one convicted 
of an assault only is protected thereby from prosecution 
afterwards for the battery. It was observed by the court 
that ‘“‘ the one is a necessary part of the other, and if he 
(the defendant) be now punished for the battery, he will 
thereby be twice punished for the assault.” (1 Bish. Cr. 
Law, sec. 1058.) So it has been held by other courts, 
quite uniformly, that where a di fendant is convicted of an 
assault, on an indictment for an assault and battery, or of 
an assault under an indictment for an assault with-intent 
to murder, he cannot afterwards be tried tor the greater 
offenses, the assault and battery, or the assault with in- 
tent to murder. (Whart. Crim. Ev., 534.) The case of 
Commonwealth v. Miller (5 Dana (Ky.), 320) presents a 
ruling analogous to the above authorities. It was there 
held that @ conviction of a breach of the Vedce, before a 


‘Woes 


19 


justice’s court, wou/d har an indictment in the cireuit 
court for an assault and hattery in the COMMISSION of such 
breach of the peace. The decision was placed on the ground 
that a second prosecution would be violative of the prin- 
ciple that no person shall be twice punished for the same 
offense. In State v. Johnson (12 Ala., 840) it was decided 
that tivo tndictments, one for resisting legal process, and the 
other for an assault, cannot be supported where they are in- 
tended to cover essentially the same offense, the decisive test 
being considered to be that the same testimony would sup- 
port both charges. 

“'These decisions are, in our opinion, based upon sound 
legal principles. <A single crime cannot be split up or sub- 
divided into two or more indictable offenses (Drake v. State, 
60 Ala,. 42). A series of criminal charges cannot, under our 
system of jurisprudence, be based upon the same offense or 
criminal act, at least so far as concerns the dignity of the 
same sovereignty (Regina v. Elrington, 9 Cox C. C., 86; 
State v. Damon, 2 Tyler (Vt.) 387; 2 Bish. Cr. L., 1060). 
If the State elects, through its authorized officers, to prose- 
cute a crime in one of its phases, or aspects, 7¢ cannot 
afte wards prosecute the same criminal act under color of 
another name. It was forcibly said in Jackson v. State 
(14 Ind., 327, 328): ‘The State cannot split up one crime 
and prosecute it in parts. A prosecution for any part of 
a single crime bars any further prosecution based upon 
the whole or a part of the same crime.’ Such was the 
view also taken in State v. Cooper (1 Gr., N. J., 361), 
where it was held that the prisoner's acquittal of the crime 
of arson, which resulted in the unintentional destruction 
of the life of a human being, was a good defense, under 
the plea of autrefois acquit, to an indictment charging him 
with the murder of the same person whose life was de- 
stroyed by the perpetration of the arson. It was said by 
the court that the two crimes charged were essentially the 
the same, the one being a necessary ingredient of the other, 
and to permit both prosecutions would be virtually to per- 
mit the prisoner to be twice put in jeopardy for the same 
offense ; and that ‘ where the State has thought proper to 
prosecute the offense in its mildest form, it is better that 
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the residue of the offense go unpunished than by sustain- 
ing a second indictment to sanction a practice which might 
be rendered an instrument of oppression to the citizen.’ 
See also Roberts v7. State (14 Ga., 8); State v. Lewis (2 
Hawks, N. C., 98); Foster v. State (39 Ala., 229); Harri- 
son v. State (386 Ala., 248).” 


IIT. 


IF THE CONVICTION IS FOR THE WHOLE TRANSACTION, THERE 
CAN BE NO FURTHER CONVICTION FOR ANY PART OF IT. 


“ While the prosecutor may draw the indictment so as 
to coverthe whole and entire criminal transaction, or may 
carve out of it any single and entire offense, yet he cannot 
after carving out such single offense, proceed to prosecute 
for the remainder of the transaction. Only once can he 
prosecute. The State (prosecutor) cannot split up one crime 
and prosecute it in parts. The prosecution for any part of 
a single crime bars any further prosecution based upon 
the whole or a part of the same crime.” 

7 Crim. Law Magazine, page 713. 


In the case of Wilcox v. State (6 Lee, Tenn., 571), the 
plaintiffs in error were convicted of an assault with intent 
to commit murder, and, upon the trial, plead a former con- 
viction for robbery, which was not sustained by the trial 
court. A conviction was had, but the appellate court re- 
versed the judgment, and, in its opinion, page 573, said : 


“Tt was for the assault committed at the time of the 
robbery that the conviction was had in thiscase. * * * 
It was one continuous transaction, in which the defendants 
perpetrated a robbery, by violence, dangerously wounding 
the prosecutor. Leiny one transaction, the prosecutor may 
carve as large an offense out of it as he can, but it is said 
‘he must cut only once. 1 Bish. Cr. L., sees. 804, 891.” 


In the case of Wright v. State (17 Texas, 152), the ap- 
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pellant had been indicted for stealing cattle belonging to 
one Floyd, and had also been indicted for stealing cattle 
belonging to one Houston. On the first trial he was ac- 
quitted and on the second trial plead the former acquittal 
in bar. ‘The court of appeals, in passing upon that question, 
pages 158 and 159, said: 


“ Autrefois acquit is only available in cases where the 
transaction is the same and the two indictments are sus- 
ceptible of and must be sustained by the same proofs. 
Autrefois convict only requires that the transaction, or the 
facts constituting it, be the same. Suppose the defendant 
had been convicted in the first case for the theft of Houston’s 
cattle, then, on the second, for the theft of Floyd’s cattle 
he could plead a former conviction, and, if the evidence 
showed that the transaction was a single one—that is, that 
the cattle of Floyd and Houston-were taken at the same 
time and place—his plea would be good and should prevail 
because the transaction being one, the prosecution could 
earve but once, and having once carved and convicted it 
could not claim another conviction against the same party 
for the single offense. * * * Jt is the doctrine of carv- 
ing, a well-established principle of criminal law, which 
makes this distinction between the pleas AUTREFOIS ACQUIT and 
AUTREFOIS CONVICT where several ostensible crimes are covered 
by a single transaction. But for this doctrine of carving, 
his plea of former conviction would not be maintained in 
law. * * * The accused cannot be convicted on sep- 
arate indictments charging different parts of one transaction 
as in each a distinct offense. A conviction on one of the 
indictments bars a prosecution on the others.” 


In the case of State v. Townsends (2 Harrington, 543), 
where a riot took place at a religious meeting, it was held 
by the court that “the rioters could not be indicted both 
for the riot and for disturbing a religious meeting, as the 
punishment for the former covered the latter offense.” In 


its opinion, the court said : 
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“The plea of autrefois acquit is founded on the princi- 
ple that no man shall be placed in peril of legal penalties 
more than once upon the same accusation (4 Co. Rep., 40, 
43; Hawk. b. 2, c. 26, s. 3, 3558.1; 4 Bl. C.) The plea 
of wutrefois convict depends on the same principle, that no 
man shall be put in peril of punishment more than once 
for the same offense. 7//s is the spirit of the law und has 
heen since Magna Charta. It is also the spirit of the con- 
stitution of Delaware. It is the dictate of justice as well 
as humanity.” 


In the case of Fisher v. Commonwealth (1 Bush., 211), 
two indictments were found against the appellant, one of 
them charging him with having stolen a horse, the prop- 
erty of Patrick Harlines, and the other with having stolen 
from the same party a wagon and harness. The same 
time was laid in both indictments. The appellant was ac- 
quitted on his trial under the first indictment and entered 
a plea of autrefors acquit on the second trial, which was 
overruled by the court, and he was thereupon convicted. 
The appellate court held that the plea of former acquittal 


was good, and, page 214, said : 


“ We do not regard the two indictments as for different 
grades of the same offense, nor for distinct and independ- 
ent offenses, but differs ne offenses APiSiNg out of one and 
the sume transaction, having most of their constitient ele- 
ments in common with each other, either of which may 
have been the subject of a conviction by proving the en- 
tire transaction ; and yet, one of them having resulted in 
either a conviction or an acquittal, no conviction could be 
had as to the other without producing the same transac- 
tion in evidence.” 


In the case of Dinkey 7. Commonwealth (17 Penn. State, 
126), the plaintiff in error had been indicted for fornica- 
tion and bastardy. On the trial he plead a former ac- 
quittal on an indictment for seduction with the same 
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woman. The Supreme Court sustained the plea, and, in 
its opinion, delivered by Chief-Justice Black, held that— 


‘A party indicted for seduction and acquitted may plead 
such acquittal in bar of a subsequent indictment for forni- 
cation and bastardy founded on the same uct; and the ree- 
ord will be a complete defense.” 


In the case of State v. Chaffin (2 Swan, 493), the appel- 
lant was indicted for an assault and battery, to which he 
plead a former conviction for assault upon the same per- 
son. The Court sustained the plea, and said : 


“The battery includes the assault, and for the assault 
the defendant has received the legal punishment. He 
cannot now be punished for the battery, because it can- 
not be separated from the assault. The one is a necessary 
part of the other, and if he be now punished for the bat- 
tery, he will thereby be twice punished for the assault ; 
that is, be twice punished for the same offense, which, of 
course, cannot be done.” 


In the case of Commonwealth v. Hawkins (11 Bush., 
603), the appellagt was indicted for an assault and bat- 
tery. He plead in bar a former conviction for a breach of 
the peace. The Supreme Court sustained the plea and 


said: 


“This question came before this Court in 1837 in the 
Commonwealth ». Miller (5 Dana, 370), and it was then 
held, though not without some hesitation, that a convic- 
tion for a breach of the peace, unless obtained by a fraud 
or collusion of the party pleading, was a bar to an indict- 
ment for an assault and battery committed in the breach 
of the peace for which the defendant had been fined. Since 
that time the subject has been repeatedly passed upon by 
courts of last resort, both in this country and in England, 
and we think the decided weight of authority is in accord 
with the former decision of this Court.” 
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In the case of Wininger ef «/. v. State (13 Ind., 540), the 
defendants, being prosecuted for a riot, plead a former 
conviction for assvult and battery committed at the same 
time. The appellate court sustained the plea, because the 
assault was included in the same transaction and involved 
in the riot. 

In the case of Fiddler v. State (7 Humphrey, 508), the 
plaintiff in error had been indicted and tried for gaming 
by betting on a Aorse race. To this indictment he plead 
in bar a former conviction for running a horse along a 
public road. To this plea the Attorney-General demurred, 
the court sustained the demurrer, and fined the defendant. 
It was contended by the Attorney-General that there were 
two distinct offenses, but the Court held otherwise, and 
reversed the judgment of the lower court. 

In the case of Sanders v. The State (55 Alabama, 42), 
the appellant was indicted for an assault and battery, and 
plead in bar a conviction under an indictment for mal- 
treatment of the person upon whom the assault was alleged 
to have been committed. The Court held that the former 
conviction for maltreatment, by chaining the appellant to 
a plow, was a bar to this conviction for an assault and 
battery, vecause both charges Jrew ont of the same transae- 


tion. 
IV. 


IF THE CONVICTION IS FOR A PART OF THE TRANSACTION, FHERE 
CAN BE NO FURTHER CONVICTION, EITHER FOR THE WHOLE 
OR FOR ANY PART OF THE TRANSACTION, 


In the case of State v. Lewis (2 Hawkes, 98), the appel- 
lant was indicted for robbery, and also for burglary and 
larceny, based upon the same felonious taking ; and on the 
last indictment he was convicted of larceny. When the | 
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prisoner was arraigned on the indictment for robbery, that 
indictment was quashed, and an appeal was taken by the 
attorney-general. The appellate court sustained the ac- 
tion of the court below. 

In the case of Dixon ». The Corporation of Washington 
(4 Cranch C. C., 114), where the appellant had been sued 
for six penalties for keeping a faro-table, the court held 
that the keeping of a faro-table was a single offense, al- 
though continued from day to day for many days ; that all 
the keeping previous to the issuing of the warrant consti- 
tutes the one offense, and that the recovery of one penalty 
would be a bar to all prosecutions for acts of keeping a 
faro-table done previous to the issuing of the warrant. 

In the case of the United States v. Lee (4 Cranch C. C., 
446), the appellant was convicted of stealing a pocket-hook, 
and was afterwards indicted for stealing a note which wus 
in the pocket-book at the time of the theft. The court in- 
structed the jury that “if, from the evidence, they should 
find that the note was in the pocket-book when it was stolen 
by the defendant, and that he had been convicted of steal- 
ing the pocket-book, they ought to find their verdict for the 
defendant ; which they did.” 

In the case of State v. Shepard (7 Conn., 54), where the 
appellant had been convicted on an indictment for an as- 
sault, with intent to commit rape, the supreme court held 
that the conviction on the indictment for attempting to 
commit Tape Was a good bar to an indictment for rape. 

In the case of People v. McGowan (17 Wendell, 386), 
the appellant was indicted for grand larceny, and, on the 
trial, plead in bar a former acquittal on an indictment for 
committing robbery. The supreme court held that the 
acquittal tor robbery was a bar to an indictment for lar- 
ceny, where the property alleged to have been taken was 


the same. 


— 


= 
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In the case of Regina v. Elrington (9 Cox C. C., 86), 
the appellants were charged with a common assault and 
acquitted. Subsequently they were indicted in respect of 
the same transaction. They plead the former acquittal 
in bar, which plea was sustained by the appellate court, 
and Chief-Justice Cockburn, in rendering the decision, 
said : 


“Tam of opinion that there must be judgment for the 
defendants. We cannotspeculate upon hypothetical cases 
when we are dealing with a demurrer. Upon the facts as 
stated, it appears that there was an information before 
justices for a common assault. Upon the hearing of that 
information it was dismissed by them, and they granted 
their certificate under the statute. The prosecutor then 
prefers an indictment in respect of the very same transac- 
tion, and the defendants then plead a former conviction 
and certificate as a bar. Now,in the act of assault, Parlia- 
ment expressly enacts, when the justices dismiss an infor- 
mation for a common assault, they may grant a certificate, 
which is to be a bar to all further or other proceedings, 
civil or criminal, for the same cause. Then how was it 
inthis case? Here the magistrates did hear the infor- 
mation, and they dismissed it and gave a certificate. There 
is, then, an indictment preferred, and not only is there a 
count for common assault, but in respect of the very same 
transaction two other counts are added, merely varying 
the character of the assault. Now, upon this very ques- 
tion we have two decided cases, Reg. v. Walker and Reg. 
v. Stanton, in both of which the learned judges held that 
the former proceeding upon the information before the 
justices was a bar to an indictment founded upon the same 
assault. I think those decisions were correct. There 
may possibly be some inconvenience occasionally arising 
out of this state of the law, as referred to by Mr. Ribton ; 
but 777s a fundame ntal rule of law that out of the same 
facts a series of charges shall not be preferred.” 


In the case of State v. Colgate (31 Kansas, 511), the ap- 
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pellant was convicted of arson in burning a mill and was 
afterwards indicted for setting fire to and burning books 
of account, which were in the mill at the time it was 
burned. To the second indictment he plead in bar a 
former conviction under the first, and the appellate court 
sustained the validity of the plea and said : 


“Upon general principles a single offense cannot be 
split into separate parts, and the supposed offender be 
prosecuted for each of such separate parts, although each 
part may of itself constitute a separate offense. If the 
offender be prosecuted for one part, that ends the prose- 
eution for that offense, provided such part of itself con- 
stitutes an offense for which a conviction can be had. And 
generally we would think that the commission of @ single 
wrongful act can Furnish the subject-matter oT foundation 
of only one criminal prosecution. Thus in J/owa it has 
been held that where a person uttered at a bank several 
forged checks at one time and by the same act, he com- 
mitted but one offense, and that a conviction for uttering 
one of the checks was a bar to a conviction upon the 
others.” (The State v. Egglesht, 41 Lowa, 574 ; same case, 
20 Am. Rep., 612.) 

“Tn Connecticut it has been held that where a person has 
in his possession at the time several forged bank-notes of 
different banks, with the intent to pass them, and thereby 
defraud the person who might take them, and also to de- 
fraud the several banks, such facts constitute only one of- 
fense, and a conviction founded upon the possession of 
any part of such bank-notes will bar a prosecution founded 
upon the possession of any other part of the same. (The 
State v. Benham, 7 Conn., 414.) 

“In New York it has been held that where a defendant 
has been acquitted of the offense of forging and counter- 
feiting certain endorsements on: a promissory note, he can- 
not be again tried for uttering and publishing as true such 
endorsements. (The People 7. Allen, 1 Parker’s Crim. 
Rep., 445.) 


“Tn Vermont it has been held that where a person by one 
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blow wounds two men, a conviction for the assault and 
battery charged to have been committed on one of them 
is a bar to an indictment for the assault and battery as 
committed on the other. (The State v. Damon, 2 Tyler, 
387.) 

“Tn /ndiana and Alabama it had been held that where a 
person kills two other persons by the same act, he has 
committed only one crime, and if convicted for the homi- 
cide of one of them, he cannot afterward be tried for the 
homicide of the other. (Clem ». The State, 42 Ind., 420 ; 
same case, 13Am. Rep., 369; Ben v. Tne State, 22 Ala., 9.) 

“Upon the same subject, and substantially to the same 
effect, see Womack v. The State (7 Coldw ell, 509). 

" In YPhio it has been held that.where several articles of 
property are stolen at the same time, the transaction being 
the same, the larceny of the whole of the articles, although 
they be long to different owners, may be embraced in one 
count of the indictment, and the taking thereof ch: arged as 
one offense. (The State v. Hennessy, 23 Ohio St., 339 ; 
same case, 13 Am. Rep., 253.) 

“In Zervs it has been held that the stealing, at the same 
time and place, of several articles belonging to different 
persons is but one offense, and a conviction for the lar- 
ceny of one of such articles is a bar to an indictment for 
the larceny of another. (Wilson v. The State, 45 ‘Texas, 
76; same case, 23 Am. Rep., 602.) To the same effect 
see Hudson v. The State, 9 Tex. Ct. App., 151; same 
vase, 35 Am. Rep., 732; Rex v. Jones, 4 Car. & P., 217; 
Jackson v. The State, 14 Ind., 327; Lorton vw. The State, 
¢ Mo.,55; The State v. Williams, 10 Humph., 101; Fisher 
v. The Commonwealth, 1 Bush., 211 ; The People v. Mc- 
Gowan, 17 Wend., 386. 

“In Kentuc ‘hy it hs as been held that although the setting 
up of a gaming table is one offense, and the keeping 
of a gaming table and inducing others to bet thereon is 
another offense, yet that when they are both committed by 
one person and at the same time they are but one offense, 
and may be set forth in one count, and will authorize but 
one punishment. (Hinkle v. The Commonwealth, 4 Dana, 
518.) 
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“In Zennessee it has been held that a conviction for run- 
ning a horse race is a good defense to a prosecution for 
betting on the same race. (Fiddler v. The State, 7 Humph., 
508.) 

“In Georgia it has been held that a conviction for bur- 
glary will bar a prosecution for robbery, where the two 
prosecutions were admitted to be founded upon the same 
transaction, and the court laid down the broad doctrine 
that one prosecution will bar another whenever the proof 
shows the second case to he the same transaction with the 
first. (Roberts v. The State, 14 Ga.,8.) And in the same 
State it was held that a conviction for burglary will bar 
a prosecution for robbery, if the circumstances of the rob- 
bery were put in proof in order to make out the case for 
which the prisoner was tried and convicted on the first in- 
dictment, because in such case the robbery constituted a 
part of the same transaction for which the prisoner was 
first tried. (Copenhaven v. The State, 15 Ga., 264.) 

“Tn Worth Carolina it has been held that a conviction for 
larceny, upon an indictment for burglary and larceny, will 
bar another prosecution for robbery where the robbery and 
the larceny were for the felonious taking of the same goods. 
(The State v. Lewis, 2 Hawks, 98.) 

“In New York it has been held that an indictment 
charging as a single act the burning of a number of desig- 
nated dwelling-houses charges but one offense. (Wood- 
ford v. The People, 62 N. Y., 117; same case, 20 Am. Rep., 
464.) Substantially to the same effect, see Commonwealth 
v. Squire (42 Mass., Met., 258). 

“In New Jersey it has been held that where a person 
has been convicted of arson he cannot afterwards be tried 
on an indictment for the murder of a person whose death 
was alleged to have been caused by the arson. (The State 
v. Cooper, 1 Green, N. J. Law, 461; same case, 25 Am. 
Dec., 490.) 

“In almost every public offense, if not in every one, 
several separate and distinct facts may enter in to consti- 
tute the offense. These facts may exist contemporane- 
ously with the wrongful act or acts of the offender, or they 
may take place subsequently, and often in succession, as 
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succeeding consequences of the wrongful act or acts. 
Where a person commits a single larceny by stealing 
several articles, the facts are all contemporaneous ; but 
where a person commits an act that results in murder, the 
murder may not be completed, or indeed may not exist, 
for days or months or even a year afterward, when the in- 
jured person dies. This is also true to some extent with 
regard to arson: the fire may be set to one article, and 
may then spread from article to article, not reaching all 
the articles for many hours afterward ; and yet the defend- 
ant may be guilty, and generally is guilty for the burning 
of every article which is burned in consequence of the fire 
which he at first wrongfully kindles. In other words, a 
person who commits arson as to one thing is generally 
guilty of arson as to every other thing which takes fire 
and burns as the natural and probable consequence of the 
defendant's wrongful act. (1 Bishop’s Crim. Law, 329, 
and cases there cited; see also the following cases, not 
cited by Bishop: Rex v. Cooper, 5 Car. & P., 555; The 
Commonwealth v. Wade, 34 Mass., 395; Hennessy ». The 


People, 21 How. Pr., 239.)” 
IV. 


IF THE ADULTERY OCCURRED DURING THE UNLAWFUL COHABI- 
TATION WHICH IS COVERED BY THE CONVICTION, IT’ WAS 
A PART OF AND INVOLVED IN SUCH COHABITATION, AND 
A CONVICTION FOR THE LATTER BARS A PROSECUTION FOR 
THE ADULTERY. 


The statute under which the indictment for unlawful 
cohabitation was framed was enacted with especial refer- 
ence to polygamous marriages in Utah. By that statute 
a new offense was created, the offense of walawful cohabi- 
tution. It was made an offense to live with more than one 
woman as a wife. The statute, as construed by the courts, 
pre-supposes that the marriage relation exists with more 


than one woman, and its object was to prevent the living 
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together of the parties in such plural marriage relations. 
This court, in the case of Cannon v. The United States 
(116 U.S., page 71), said: “ It (the statute) refers wholly 
to the relations between men and women founded on the 
existence of actual marriages or on the holding out of their 
existence ;”* and in the same case, speaking of section 4 of 
the act, which provides for joining in the same indictment, 
offenses named in sections 1 and 3, page 71 the court 
said: ‘This certainly has no tendency to show that the 
cohabitation referred to is one outside a marital relation, 
actual or ostensible.” 

In the same case, the objection having been made that 
the indictment was defective in that it did not charge that 
“the cohabitation was with the women as wives or as per- 
sons held out as wives” (page 77), the court held that 
such an averment was unnecessary, as it was covered ‘ by 
the allegation of cohabiting with them.” 

It may therefore be taken as settled that this new of- 
fense of unlawful cohabitation has relation alone to cases 
where the plural marriage relation exists, either actually 
or ostensibly, and that the section has no relation whatever 
to cases of adultery, or to any association between the 
sexes, where the marriage is not claimed to exist. It only 
relates to cohabitation under an actual marriage, or an open 
claim or assertion of marriage. 

It was so held by the supreme court of the District of 
Columbia, in the case of the United States v. Crawford 
(6 Mackey, 319), in which this statute was vainly at- 
tempted to be applied to the District of Columbia, and 
it has been so held by the courts in Utah. 

Therefore, the statute applying alone to cases where the 
relation of husband and wife exists, and where the parties 
are cohabiting as such, that cohabitation 1s a “ transac- 
tion,” which is a “ group of facts,” one of which facts is 


sexual intercourse. 
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Such intercourse must therefore be presumed from such 
continuous living together in such a relation, and while it 
may not actually occur while the parties are thus living 
together, yet if it does occur it is a part of the transac- 
tion—one of the group of facts entering into that trans- 
action. We respectfully submit that this is so from many 
well-known and obvious considerations. 

Our entire social structure very largely rests upon this 
assumption of sexual relations between persons living as 
husband and wife. Upon that rests the presumption of 
legitimacy of children ; and the law even goes so far as to 
make sexual intercourse a duty, a refusal to discharge 
which is deemed to be a flagrant breach of the marital 
obligation. It may be indelicate, and not creditable to 
mankind to assert it, but it is nevertheless true, that there 
is no fact in the “ group of facts ” constituting the ‘“ trans- 
action” that is more conspicuous or controlling than this 
fact of sexual intercourse. We venture, therefore, to as- 
sert that, when it has occurred during the unlawful co- 
habitation, sexual intercourse must be regarded as a fact 
going to make up and constituting a part of the transac- 
tion which is denounced by this statute as unlawful co- 
habitation, although held by this court that such sexual 
intercourse is not an essential ingredient of the offense. 

If this be so, then we are brought to the question 
whether, when a party has been convicted for unlaw- 
fully cohabiting, continuously, during a period of three 
years or less, he may be separately indicted and con- 
victed for each act of sexual intercourse occurring during 
that period of continuous cohabitation ; and our conten- 
tion is that such acts of sexual intercourse are so inher- 
ently a part of the cohabitation that they cannot be sev- 
ered from it, and made the subjects of separate indict- 


ments and the grounds of separate convictions, when. the 
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party has been convicted for the unlawful cohabitation of 
which they are thus a part. 

The authorities hereinbefore cited, and especially the one 
last referred to, the case of State ». Colgate (81 Kansas, 
911), in which so many authorities are so usefully gathered 
together, conclusively establish that— 

First. If the indictment is for a continuous transaction, 
it embraces the whole period covered by the transaction, 
whether all the period of the transaction is named in the 
indictment or not. 

Second. If the act of the party involves or embraces 
what would severally be many offenses, yet that act, 
whether a single or continuing one, being in legal contem- 
plation but one act, there can be but one conviction ; as in 
such cases as where a horse, saddle, and bridle are stolen 
at one time, a conviction separately for the larceny of either 
is a bar to any subsequent prosecution for the larceny of the 
others ; or, as in the case of an assault upon two or more 
persons, at the same time and by the same act, a convic- 
tion of the assault upon one is a bar to a conviction of an 
assault upon the other, or, as in the case of a “ transaction,’ 
which is continuous, there can be but one conviction, 
(Snow’s case, 120 U.S8.), and this because the party has 
been guilty of a single act for which, alone, he can be pun- 

ished. 

And we submit that these authorities necessarily result 
in the establishment of a third proposition, which is this 
case, VIZ: 

Third. If involved in or incident to the transaction of 
which he has been convicted, he has been guilty of an act 
which, if committed separately from the transaction, would 
be indictable, that act is embraced in the transaction, and 
it cannot be again made the subject of prosecution. 

The case of State v. Cooper (1 Green, N. J., supra) most 


forcibly sustains this proposition. 
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In that case the party was convicted for arson. The 
firing of the building was the act with which he was charged 
and for which he was convicted. But in the burning of 
that building human lives were destroyed—the result of his 
act. Having been convicted of arson, that court held that an 
indictment for murder cou/d not be sustained because the 
murder was a fuct or an offense which he committed when 
he committed the arson, for which he had already been 
convicted. 

If that case is a correct exposition of the law, as we 
maintain, it is conclusive as to this case, because sexual 
intercourse, as connected with an actual or ostensible mar- 
riage, is by far more inherently the result of the cohabita- 
tion than the burning to death of a human being is asso- 
ciated with or an essential part of the felonious burning 
of a building. 

There is an obvious purpose or intent to commit the 
prohibited act in the case of cohabitation, while there is 
that im- 


only the implied intent to murder in the other 
plication of law which presumes a party to intend the 
natural and probable consequence of his act—the setting 
fire to the building. 

The doctrine laid down in the New Jersey case (supra) 
is sustained by the authorities from which we have quoted 
above. 

It may be claimed that the rule we here contend for 
does not apply in this case, because it is not necessary to 
prove that sexual intercourse occurred during the cohabi- 
tation, and because this Court has held that sexual inter- 
course is not necessary to constitute the offense of unlawful 
cohabitation. 

The answer to the first suggestion is found in the fact 


that neither was it necessary in the prosecution for steal- 
ing the horse to prove that the saddle and bridle were 
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stolen at the same time the horse was taken; nor was it 
necessary to prove on the trial for arson that the man was 
burned in the building that was fired; nor was it neces- 
sary where the party presented four forged checks to 
prove that he presented the three others when he was in- 
dicted and tried for uttering the remaining one. Yet in 
all such cases the one conviction is held to be a bar to 
subsequent convictions. They might have been proved as 
a part of the criminal act of the party, although such 
proof was not necessary. They might have been em- 
braced in the indictment, but if they were not, the legal 
consequences are precisely the same as if they had been ; 
just as in this case, the prosecution might have proved the 
fact that sexual intercourse occurred, to aid in establishing 
the charge of unlawful cohabitation ; or that fact might 
have been charged in the indictment, as one of a series 
of acts constituting unlawful cohabitation. 

And we submit that this is equally conclusive, as an 
answer to the suggestion that sexual intercourse is not 
necessary to the offense. Whether it 1s necessary or not, 
it occurred at the time, and was a part of the cohabitation. 
The burning of the man was not necessary to constitute the 
erime of arson, nor the stealing of the saddle and bridle 
necessary to the larceny of the horse. 

The whole policy of the law is against the multiplica- 
tion of offenses—splitting up transactions so as to multi- 
ply prosecutions—dividing or segregating what happened 
under one transaction into separate prosecutions. 

In the language of the supreme court of North Carolina, 
“this notion of rendering crimes, like matter infinitely di- 
visible, is repugnant to the spint and policy of the law, 
and ought not to be countenanced.” This Court has forci- 
bly condemned that mode of procedure in Snow's case 
(120 U.S., page 282), where an attempt was made to divide 
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a continuous cohabitation and prosecute different parts of 
it as separate and different offenses. This Court said : 


“The division of the two years and eleven months is 
wholly arbitrary. On the same principle there might have 
been an indictment covering each of the thirty-five months, 
with imprisonment for seventeen years and a half and fines 
amounting to $10,500, or even an indictment covering 
every week, with imprisonmeut for seventy-five years and 
fines amounting to $44,400, and so on, ud infinitum, for 
smaller periods of time. Itis to prevent such an application 
of penal laws, that the rule has obtained that @ cont/nuing 
offense of the character of the one in this case can be com- 
mitted but once for the purposes of indictment or prosecu- 
tion, prior to the time the prosecution 18 instituted.” 


Applying the same illustration in this case, if what we 
here contend for does not prevail, there could be a vast 
number of prosecutions instituted and maintained upon 
proof of facts and the presumptions arising therefrom, for 
intercourse occurring during a period of one continuous 
cohabitation of three years or less, the penulties for which 
would aggregate hundreds of years of imprisonment, 

We therefore insist that in a case such as we have been 
considering, namely, where the sexual intercourse occurred 
during the period laid in the indictment charging unlawful 
cohabitation, there can be no further conviction for such 


sexual intercourse. 


PRINCIPLE APPLIED TO THIS CASE. 


Then, the next question is, whether in this particular 
‘vase, as made by the record, the same principle will apply. 
The record shows that in the indictment for unlawful 
cohabitation on which the petitioner was convicted, it is 
averred that the cohabitation began on the fifteenth day 
of October, 1885, and continued until the thirteenth day 


of May, 1888. The indictment for adultery charges the 
act of adultery to have been committed on the fourteenth 
day of May, 1888, with one of the wives named in the in- 
dictment for unlawful cohabitation. These two indict- 
ments were found at the same time, Sept. 27, 1888, by 
the same grand jury and onthe testimony of the same wit- 
nesses, at the same examination, and on the same oaths, 
covering the whole time included in both of the indict- 
ments. 

In the plea to the indictment for adultery it is averred 
that the cohabitation, for which the defendant had been 
indicted and convicted, “ continued without intermission 
from the earliest date mentioned” in the cohabitation in- 
dictment up to the dute these indictments were found ; thus 
bringing the alleged adultery within the time of this con- 
tinuing cohabitation. 

This plea was demurred to and the demurrer was sus- 
tained. It is therefore admitted by this demurrer that the 
fact is as above stated, to wit, that the petitioner began co- 
Aubitation with this woman as his wife on the 15th day of 
October, 1885, and so continued to cohabit “without inter- 
mission” till the 27th day of September, 1LS88, and that the 
alleged adultery was committed during that period, al- 
though a day after the last day mentioned in the cohabita- 
tion indictment. 

The question therefore is, whether or not the prosecu- 
tion, by naming a shorter period than that during which 
the cohabitation actually continued, can divide that co- 
habitation at pleasure, prosecute and convict for that part 
of the offense which they choose to call unlawful cohabi- 
tation, and in another indictment prosecute for an act of 
sexual intercourse that occurred during the continuance 
of that cohabitation, but during that portion of the pe- 
riod not embraced in the indictment for unlawful cohabi- 


tation. 
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If we are right in the proposition that the entire “ ¢rns 
action” is barred by a conviction on an indictment for the 
whole or a part of the period covered by it, and that sex- 
ual intercourse is to be considered in law as a part (al- 
though not an indispensable part) of the transaction of un- 
lawful cohabitation, it seems to us that 7f must irresistibly 
follow that WO separate conviction could he had tor ANY SEL- 
ual act that oceurred during the continuance of such co- 
habitation, whether that act oceurred during the portion 
of the time laid in the cohabitation indictment or not. 

The cohabitation is a “ fact,” act, or “ transaction ” that 
can only be limited by the time of finding the indictment. 
The authorities are uniform that the prosecution cannot 
divide the period of a continuing offense ; a prosecution 
for maintaining a nuisance, or for keeping a gaming house, 
and the like, are familiar illustrations of the principle here 
contended for. It is a principle that must apply to every 
continuing offense. 

This principle was affirmed by this Court in the Snow 
case (120 U.S., page 282) in the following language : 


Taking the three indictments together, there is charged 
a continuing offense for the entire time covered. by all 
three of the indictments. here was but a single offense 
committed prior lo the fiime the rndictments ere found.” 


Now, according to this record, that transaction, or that 
fact, or act of cohabitation, did continue without inter- 
mission until the 27th day of September, 1888, and this 
alleged act of adultery did occur during that continuance, 
and, unless this Court can affirm that a party may be con- 
victed for every act of intercourse occurring during the 
entire period covered by a continuous cohabitation, and 
ean be also convicted separately for the cohabitation, 


during which these acts occurred, it was legally impossi- 
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ble to convict in the case which is the subject of this con- 
troversy, and we most respectfully submit that to so affirm 
would be contrary to the established policy of the law, and 
to the spirit, if not the letter, of the Constitution. 

Here the prosecutor was barred, by the decision of this 
Court in the Snow case, from sustaining more than one 
indictment for the continuous offense of unlawful cohabita- 
tion. Realizing that fact he “seeks to avoid the provision 
of the Constitution ” and the effect of that decision “ by 
changing the name of the offense.” Certainly this cannot 
be done. Where two prosecutions for unlawful cohabitation 
would not be tolerated, separate indictments for cohabita- 
tion and adultery, growing out of the same transaction, 
‘cannot be sustained. 

The strongest case against the doctrine for which we here 
contend is Morey v. The Commonwealth (108 Mass., 433). 

In that case the party was charged in one indictment 
with lewd and lascivious cohabitation continually from Oc- 
tober 1, 1866, to August 1, 1867, with Bridget Kennedy, 
" they not being married to each other . and in another in- 
dictment he was charged with having committed adultery 
with the same woman on January 1, June 1, and August 1, 
1867; these several acts being within the period during 
which the parties were alleged to have lewdly and lascivi- 
ously cohabited. Morey was convicted on the first indict- 
ment, and it was held that this did not bar a prosecution on 
the second. The court rested its decision on the propo- 
sition that “a conviction or acquittal upon one indictment 
is no bar to a subsequent conviction upon another, unless 
the evidence required to support a conviction upon one of 
them would have been swfficient to warrant a conviction 


upon the other.” 
And to this proposition the court adds: “ The test is 
not whether the defendant has already been tried for the 
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same act, but whether he has been put in jeopardy for the 
same offense.” , 

There is a material difference between that case and the 
case now before this Court. In that case the element of 
actual or ostensible marriage did not exist, and the impli- 
cation of sexual intercourse therefore did not necessarily 
arise. It might reasonably be suspected as a fact, but as 
the marital relation did not exist and was expressly nega- 
tived, there was no legal presumption of such intercourse, 
and it might be said that the one act did not involve the 
other and therefore the conviction of the one did not bar 
a prosecution for the other. Unless this is a substantial 
distinction between the two cases, the ease of Morey v. 
The Commonwealth is certainly at variance with the cur- 
rent of authorities on this subject. 

It cannot be reconciled with the arson case above cited, 
for the arson and murder are separate offenses ; yet, when 
the party was convicted of arson, which was an act as well 
as a crime, it was held that he could not be convicted of a 
different offense, because he had been convicted of another 
offense committed by the same act which caused the offense 
of murder. The authorities cited in that case, having re- 
lation to diffcrent degrees of homicide, support our con- 
tention, because in such cases the different degrees of 
homicide are involved; and the cases do not support the 
proposition stated by the court. For example, murder is 
the killing with malice aforethought, an element that must 
be proved in order to convict. In manslaughter, this ele- 
ment is not required, and is not necessary to be proved ; 
therefore the proof in the one case is different from that 
required in the other. In murder, that fact must be 
proved ; in manslaughter it is not necessary to prove it. 
The evidence to procure a conviction of manslaughter 
would not be sufficient to procure a conviction of mur- 
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der; but the conviction for manslaughter is a bar to a 
conviction of murder, and, therefore, these cases do not 
support the proposition that “a conviction upon one in- 
dictment is no bar to a subsequent indictment unless the 
evidence required to support the one would have been 
sufficient to warrant a conviction upon the other.” If 
that proposition were sound, then a party convicted of 
manslaughter might be subsequently convicted of murder, 
for the proof necessary to convict of the former would not 
be sufficient to convict of the latter. 

[t is because the one offense is involved in the other that 
the conviction of the one hars the canvwiction of the other 9 
and this supports the views we are urging in this case. 

Bat what seems to be more especially relied on to sus- 
tain the opinion of the court in the Morey case, supra, is 
a series of Massachusetts cases, cited to the effect that, 
keeping a tenement for the illegal sale, the illegal keeping 
of intoxicating liquors, the illegal selling of such liquors, 
are distinet offenses, and the conviction for one is not a bar 
to a conviction for either of the others, although the same 
acts of sale are relied upon in proof of each. Only Massa- 
chusetts decisions are cited in support of this, and they are 
not in harmony with the cases cited, supra, nor with the 
current of authority in the United States. 

This case of Morey v. The Commonwealth has not met 
with approval. It would almost seem to come within the 
class of cases which Mr. Bishop says “are founded on 
principles which, if adopted throughout, would render 
practically void the constitutional inhibition.” In a note 
to section 1061 of his work on Criminal Law (7th ed.) Mr. 


Bishop says: 


“ Some courts maintain that, in the words of Gray, J.., 
‘A single act may be an offense against two statutes ; and, 
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if each statute requires proof of an additional fact, which 
the other does not, an acquittal or conviction under either 
statute does not exempt the defendant from prosecution 
and punishment under the other. (Morey v. Common- 
wealth, 108 Mass., 453, 434. And see Commonwealth ». 
Bakeman, 105 Mass., 53; Commonwealth v. Shea, 14 Gray, 
386; Commonwealth v. McConnell, 11 Gray, 204.) But 
this question has been in effect, already considered in the 
text. (Ante, 1054 et seq.) By all the authorities, this would 
not be so uf the conviction was for the larger crime. (Ante, 
1054.) And on® the better reason und better authorities it 
would not be so if the eanviction was for the smaller. 
(Ante, 1057.) But the State could choose under which 
statute the one prosecution should be.” 

‘“ Where crimes are included within one another, so that 
a higher comprehends whatever a lower one does and 
more, as explained in a previous chapter, a conviction for 
any higher one bars a prosecution for any lower; since, 77 
the dvfendant 1s guilty of all, he 18 necessarily SO of each 
particular part. It 18 helieved thut there is 720 erception 
tothis rule. In general the same consequence follows an 
acquittal, because generally there can be a conviction for 
the lower on an indictment for the higher. But the effect 
of an acquittal is not, like that of a conviction, universally 
so.” 


1 Bishop’s Crim. Law (7th ed.), sec. 1054. 


FORMER ACQUITTAL AND FORMER CONVICTION. 


There is a broad distinction between the effect of a ple: 
of former acquittal and the effect of a plea of former con- 
viction in such cases as the one we are now considering. 
This distinction is illustrated by the case of the horse race 
(Fiddler v. State, supra), in which it was held that the 
party having been convicted of the racing could not after- 
wards be convicted of betting on that race. But if he had 
been acquitted of the race, it would not have followed that 


he had not bet on the race, and he might have been con- 
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victed of the betting. So in the case of keeping a tippling 
house—the accused might be acquitted of the charge of 
keeping such a house, but it would not follow that he had 
not made an unlawful sale of liquor, and therefore the ac- 
quittal as to keeping the house would be no bar toa 
charge of making an unlawful sale ; but on the contrary, 
if he was convicted of keeping the house, he could not be 
convicted afterwards for a sale made therein while he was 
so keeping it. 
1 Bish. Crim. Law (7th ed.), see. 1054. 


In the case of the Commonwealth v. Hudson (14 Gray, 
11) the appellant was indicted for an unlawful sale of intoxi- 
cating liquor. and on the trial, the evidence showed that 
he had already been acquitted on the charge of being a 
common seller at the same time that the unlawful sale was 


alleged to have been made. The court said : 


“Tt is true that the court has held that conviction on a 
charge of being a common seller of spirituous liquors, 
from a certain day named to a certain other day, and a 
conviction thereon is a bar to a subsequent prosecution 
for a single sale within the period named in the charge of 
being a common seller. In such case the government have 
had a conviction for an offense, which, if established by 
the verdict and judgment thereon, is a merger of all the 
single sales within the period named in the indictment. 

“The question then arises whether the like effect follows 
in the case of an acquittal upon such charge of being a 
common seller. In the opinion of the court it does not. 
Such acquittal is entirely consistent with the fact having 
been shown of one or two single sales by the defendant, 
but a failure to show the third sale or evidence sufficient 
to convict of the offense of being a common seller. The 
party may therefore have been properly acquitted of the 
larger offense while he was guilty of the minor one, of the 


single sale.” 
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And so in this case, if the accused had been acquitted 
of the unlawful cohabitation, he might have been convicted 
for the sexual intercourse, under the indictment for adul- 
tery. This distinction reconciles apparent conflicts in the 


’ authorities. 


“Tf, owing to the form of the allegation, or to the lower 
offense being a misdemeanor while the higher is a felony, 
there can be no conviction of the former on the indictment 
for the latter, an acquittal of the latter will not bar a prose- 
eulion for the former. A conviction would har it. hecause 
a NECESSUPY part of what the eonviction COVETS. But an 
acquittal may have been produced by the fact that the de- 
fendant simply committed the lower offense with no aggra- 
vations, and for this he was not in jeopardy when on trial 
for the higher.” 

1 Bish. Crim. Law (7th ed.), see. 1055. 


In the case of Simco v. The State (8 Texas Appeals, 406), 
the court draws the distinction between the plea of former 


acquittal and former conviction, as follows: 


“The plea of autrefois ucquit is only available where 
the transaction is the same, and the two indictments are 
susceptible of and must be sustained by the same proof ; 
that of autrefors convict only requires that the transaction 
or the facts constituting it be the same.” 

See also Wrigat v. State, 17 Tex. App., 152. 


JURISDICTION. 


If the question of jurisdiction of this Court shail be 
raised, we cite the case of Snow (120 U.S.) in support of 
such jurisdiction, only adaing that if the Court had no 
power to convict on the second indictment, because of 


having exhausted its power in the cohabitation case, then 
the jurisdiction of this Court is no longer open to ques- 
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tion. It was upon this ground that the jurisdiction in the 
Snow case was maintained. 

See also er parte Milligan, 4 Wail., 131. 

kz parte Lange, 18 Wall., 163, 178. 

kr parte Wilson, 114 U.S., 417. 


CONCLUSION. 


In concluding this brief, we repeat that the theory of 
this prosecution is contrary to the policy of the law. This 
is a criminal statute to which no rule of construction or 
principle of enforcement can be applied thatis not applied 
to other criminal statutes. We would not be understood 
as suggesting a possibility, or even an apprehension of a 
possibility, that it will be dealt with in any different man- 
ner from other criminal statutes. Multiplication of pun- 
ishments is not the policy of the law, and we cannot 
believe that it was the intention of Congress to punish a 
man by fine and imprisonment for living with a woman 
three years, as his wife, and then to add to that punish- 
ment, or make it possible to add to it, hundreds of con- 
victions for sexual intercourse occurring during the period 
of, and being a part of the cohabitation, the punishment 
for which would ‘be an aggregate of penal servitude that 
would require centuries of time to discharge. 

JEREMIAH M. WILSON, 

FRANKLIN 8. RICHARDS, 

SAMUEL SHELLABARGER, 
for Appellant. 
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STATEMENT OF THE CASE. 


On the 15th day of March, 1889, the appellant applied 
for a writ of habeas corpus to the district court for the 
first judicial district of Utah. He alleged he had been 
first convicted of unlawful cohabitation, and punished, and 
afterwards was tried, convicted, and is now imprisoned, on 
a charge of adultery which was committed within the time 
laid in the first indictment; and that the same act was 
proven b: the same evidence on the trial of the first and 
second cases. Having pleaded a former conviction in the 
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second case,. he claims the court had no jurisdiction to 


sentence him on the seeond indictment. The writ of 


habeas corpus was refused, and the petitioner appealed to 


this court. 
BRIEF OF ARGUMENT. 
# 


The record in this case does not show want of jurisdiction 
am the court below, but only alleged Crrors of the court mn 
the exercise of its jurisdiction. 

Section 1910, Revised Statutes, gives to the district courts 
of the Territories the same jurisdiction in all cases arising 
under the laws of the United States as is vested in the 
circuit and district courts of the United States. 

The third section of the act of the 19th of February, 
1887 (24 U. 8. Stats., 635), declares adultery a crime 
against the United States, and defines it. 

The indictment sufficiently charges the crime, and was 
regularly found (Ree., p. 7). The court had jurisdiction 
to try the case set forth. No irregularities occurred in 
the course of the proceedings. 

The defendant alleged as a defense, by plea, that he had 
been convicted of the same offense before, and by a_ ple: 
set out the facts on which he relied to sustain the alleged 
former conviction. The United States demurred to the 


last plea, and the court, with full power to judge, sus- 
tained the demurrer. If the judgment of the court in 
sustaining the demurrer was wrong, it was an error, but 
the error was one of judgment. The judgment might be 
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voidable for error, but was not void for want of power, 
That judgment, until reversed for error, was conclusive 
alike on that court and this. (£2 parte Watkins, 3 Pet., 
202.) 

The court below which tried the cause, and to which this 
petition for habeas corpus Was presented, could not on the 
application for habeas corpus review its own judgment 
for alleged errors committed when in the original cause 
it had full jurisdiction over the person, the place, and 
the cause, 

The writ of habeas corpus should not be converted into 
i Inere writ of error. (kr parte arks, G3 U. Se 18: EL 
parte Carll, 106 U.S., 521: ex parte Bigelow, 113 U.S., 
228; Hurd on Habeas Corpus, 335-544.) 

[In Wharton’s Crim. PI. and Pr., sec. 477, the principle 
is thus stated : 

A former conviction for the same offense * * * 
cannot be put in evidence under the general issue, or 
avail in arrest of judgment or on habeas corpus. 


Also see Pitner vs. The State (44 Tex., 578). 
II. 


The defendant was not placed twice in jeopardy for the 


same offense. 


1. The offenses charged in the first and second indict- 
ments are not the same. 

The first indictment charges unlawful cohabitation un- 
der the third section of the act of the 22d of March, 
1882 (22 U.S. Stats., 31). Its descriptive language is, 


‘‘ hereafter cohabits with more than one woman.” 


The second charges adultery under the third section of 
the act of the 19th of February, 1887 (24 U.S. Stats., 
635). Its descriptive language is, “ whoever commits 


adultery.” 

The definition of adultery 1s: 

The voluntary sexual intercourse of a married per- 
son with a person other than the offender’s husband 
or wife. (1 Bouvier’s Law Dicty., 126.) 

The essential elements of this crime are that the offender 
shall be married; that he or she shall have sexual inter- 
course with a person other than his or her husband or 
wife; that his or her husband or wife shall be living at 
the time of the act. 

No one of these elements is essential to the offense of 
“unlawful cohabitation.” 

The word “cohabit” in the statute means “to be to- 
gether as husband and wife.” 

The offense is to live with more than one woman, hold- 
ing out to the world by word or deed that such women 
are the wives of the offender. Neither actual marriage 
nor sexual intercourse are essential elements of this offense. 

These propositions are all sustained by the opinion of 
this court in the case of Cannon vs. United States (116 U. 
S., 59). 

The fact that sexual intercourse is generally regarded 
as a probable concomitant of cohabitation or living to- 
gether as husband and wife, does not legally warrant the 
inference that when an offender has been convicted of 
such offense sexual intercourse was proven at aJl. If a 
statute forbade drunkenness, because it was detrimental 


to the public peace, a conviction under-such statute would 


be no bar to a subsequent prosecution for a breach of the 
peace committed by an offender at the same time. 

Unlawful cohabitation might afford great facilities for, 
and temptations to, commit adultery, but it is not adul- 
tery. To prevent these facilities, and the incident temp- 
tation, was doubtless one purpose Congress had in view 
in declaring the crime. 

2. The first indictment is for a continuous offense. 
The time laid in it is— 

On the 15th day of October, 1885, * * * 
and on divers days thereafter, and continuously be- 
tween the day last aforesaid and the 13th day of 
May, A. D. 1888. (Ree., p. 6.) 


Under this indictment no evidence could have been 
admitted of any act done on the 14th day of May, 1888, 
nor on any other day Jater than the 13th. 

In the case of the Commonwealth vs. Robinson (126 
Mass., 262), Lord, J., delivering the opinion, said: 


In Commonwealth v. Armstrong, 7 Gray, 49, as well 
as in several other cases, it is decided that an indict- 
ment for being a common seiler of intoxicating 
liquors from a day named to the day of finding the 
indictment is supported by proof of three sales made 
on any one day between the days named in the in- 
dictment. That case further decides that, although 
where the offence consists of but a single act, the day 
on which the act is alleged to have been committed 
is immaterial, if it appears to have been a day on 
which the offence charged might have been commit- 
ted ; yet where, on the other hand, the offence charged 
is continuous in its nature, and requires a series of 
acts for its commission, the time within which the 
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offence is alleged to have been committed is material, 
and must be proved as alleged, so when a person is 
charged with an offence continuous in its nature and 
requiring fér its commission a series of acts, and 
such offence is alleged to have been committed upon 
a single day, evidence of any facts tending to estab- 
lish the offence at any other time than upon the 
day named is inadmissible. 


. 


The time laid in the second indictment is, ‘On the 
l4th day of May, 1888.” (Kee., p. 7.) 

There is no period of time that is common in the two 
indictments. 

No evidence could have been given on the first indict- 
ment for any offense committed as charged in the second. 
The records therefore relied on by the petitioner do not 
show that he was placed twice in jeopardy, but show on 
the contrary prima facie he was not. 

The burden of proving the identity of the offenses is 
on the defendant. (Wharton’s Crim. Pl. and Pr., see. 
183.) 

3. But even if the offense of “ unlawful cohabitation” 
included one element of the crime of adultery, and both 
had been laid within the same time, it is not conceded 
that the petitioner was thereby placed twice in jeopardy. 

In the ease of Moore vs. the Pe ople of the State of Illinois 
(14 How., 20), it was claimed that a statute of Illinois, 
which forbade the holding of slaves, was in conflict with 
the provisions of the Constitution of the United States 
and the legislation of Congress on the subject of fugitive 
slaves. It was contended by the defendant that by virtue 


of the law under which he was indicted he was liable to be 
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subjected to two different punishments for the same offense. 
Ruling on this, Grier, J., delivering the opinion of the 


court, said: 


Every citizen of the United States is also a citizen 
of a State or Territory. He may be said to owe al- 
legiance to two sovereigns, and may be liable to :pun- 
ishment for an infraction of the laws of either. The 
same act may be an offence or transgression of the 
laws of both. ‘Thus, an assault upon the marshal of 
the United States, and hindering him in the execu- 
tion of legal process, is a high offence against the 
United States, for which the perpetrator is liable to 
punishment ; and the same act may be also a gross 
breach of the peace of the State, a riot, assault, or 
murder, and subject the same person to a punishment, 
under the State laws, for a misdemeanor or felony. 
That either or both may (if they see fit) punish such 
an offender, cannot be doubted. Yet it cannot be 
truly averred that the offender has been twice pun- 
ished for the same offence ; but only that by one act 
he has committed two offences, for each of which he 
is justly punishable. He could not plead the punish- 
ment by one in bar to a conviction by the other. 


In thé case of Morey vs. The Commonwealth (108 Mass., 
133-436), the defendant had been indicted at the Septem- 
ber term, 1867, for lewd and lascivious association and 
cohabitation with Bridget Kennedy. The offense was 
laid from the Ist day of October, 1866, and continuously 
to August 1,1867. He was convicted. At the same term 
he was convicted for adultery with Bridget Kennedy, in 
which the dates laid were January Ist, June Ist, and Au- 
gust Ist, 1867. The court ruled he had not been twice 


eonvicted of the same offense. The conelusion is thus 


stated by Gray, J., delivering the opinion : 


The indictment for adultery alleged and required 
proof that the plaintiff in error was married to another 
woman, and would be satisfied by proof of that fact, 
and of a single act of unlawful intercourse. Proof 
of unlawful intercourse was indeed necessary to sup- 
port such indictment. But the plaintiff in error could 
not have been convicted upon the first indictment by 
proof of such intercourse, and of his marriage, with- 
out proof of continuous unlawful cohabitation ; nor 
upon the second indictment by proof of such colabi- 
tation, without proof of his marriage. Full proof of 
the offense charged in either indictment would not, 
therefore, of itself have warranted any conviction 
upon the other. The necessary consequence is, that 
assuming that proof of the same act or acts of un- 
lawful intercourse was introduced on the trial of both 
indictments, the conviction upon the first indictment 
was no bar to a conviction and sentence upon the 


second. 


The authorities bearing upon the question are fully 


cited, compared, and discussed in the above case; among 
others the case of Com. vs. Roby (12 Pick., 496), in which 


it was ruled a conviction for assault with intent to murder 


did not bar a conviction for murder committed by the 


same act. 
Inthe ease of The State vs. Ilder (65 Ind., 285) it is 


ruled : 


But when the same tacts constitute two or more 
offenses, wherein the lesser offense is not mecessarily 
involved in the greater, and when the facts necessary 
to convict on a seeond prosecution would not neces- 


Is 


Qin ees. 


a) 
sarily have convicted on the first, then the first prose- 
eution will not be a bar to the second, although the 
otlenses were both committed at the same time and 
by the same act. 

See Commoneealth vs. MeShane (110 Mass., 502) and 
authorities there cited; also Shannon vs. Com. (2 Harris 
yg ers 

Where the evidence to support the seeond indict- 
ment would have been sufhicient to procure a legal 
conviction upon the first, the plea is generally good, 
but not otherwise. (1 Wharton’s Crim. Law, Pr., 
Pl. and Ev., sees. 565 and 565«.) 

G. A. JENKS, 

Solicitor- General. 
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EX PARTE: IN THE MATTER OF HOLLON PARKER. 1 


] IN THE SUPREME COURT OF THE UNITED STATES. 


No. —. Original. 


Ex Parte In the Matter of the Petition of Hotton PARKER for a 
Writ of Mandamus 


vs. 


THe SupREME Court OF WASHINGTON TERRITORY, THOMAS BuRKE, 
Chief Justice ; the Honorables William G. Langford, Frank Allyn, 
and Lucius B. Nash, Associate Justices Thereof, Respondents. 


Now come respondents and show, in answer to the petition herein 
and as cause why the mandamus asked by the petitioner, Hollon 
Parker, should not issue, the following: 

That since the date of the petition herein the Honorable Richard, 
Jones, chief justice, has died, and the above-named Thomas Burke 
is now chief justice of the supreme court of said Territory. | 

That no present member of this court was a member thereof at 

the time that the said case of Parker vs. Dacres was deter- 
2 mined, except Associate Justice Wm. G. Langford, who took 
no part therein. 

That the defendant in error, George Dacres, did not appear in 
the district court after the entry of the alleged notice of appeal, ex- 
cept specially, as stated in his motion, of which the following is a 
copy : 


In the District Court of the Territory of Washington and for the 
First Judicial District Thereof, Holding Terms at Walla Walla 
for the Counties of Walla Walla and Franklin, in said Territory. 


ToLLON PARKER, Plaintiff, vs. Georce Dacres, Defendant. 


Now comes the above-named defendant, by B. L. and J. L. Sharp- 
stein, his attorneys, appearing specially for the purposes of this 
motion only, and moves the court for an order changing and modi- 
fying the pretended notice of appeal and journal entry in the above- 
entitled action, dated July 27, 1885, by adding after the words “At 

chambers,” opposite the title of said action, the words “ at 
3 Olympia, Thurston county, Washington Territory ;” and also 

by adding after the words “ Done at chambers” and _ before 
the word this “this” the words “at Olympia, in Thurston county, 
Washington Territory,” for the reason that such acts and each and 
every thereof were done and all said proceedings had at Olympia, 
in the county aforesaid. 
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2 EX PARTE: IN THE MATTER OF HOLLON PARKER. : 
’ =: 

This motion is based on the certificate of the judge of the above- 

entitled court, made this day and this day filed in said action. 
B. L. ann J. L. SHARPSTEIN, 
Attorneys for the Defendant, Appearing Specially 
for the Purpose of their Motion Only. 

That the defendant in error, in filing his brief inthe supreme court 

of Washington Territory, gave notice that he appeared specially, 

and that he moved the court to .dismiss the appeal of plaintiff in 
: es 


error, Hollon Parker, which special appearance and motion was 
_ stated in said brief as follows: 
4 The defendant in error, appearing specially, moves the 
court to dismiss the appeal herein for the following reasons : 
Ist. Because no notice of appeal was given or served in this ac- 
tion or given in open court or at chambers within six months after 
the rendition of the judgment herein or at any time. 
Organic Act of Washington ‘verritory, sec. 1874. 
Code, sec. 2188. 
The People ex rel. Newell and Others vs. Montgomery, Com- 
mon Pleas, 18 Wendell, 649. 
Packard vs. Packard, 7 Pacific Reporter, 628. 
Earles vs. Earles, 27 Kansas, 538. 


AA tA ER AO en 


The defendant in error, not waiving his special appearance or 
motion herein, presents the following brief. Then came the brief abe 
of the defendant in error on the merits. 

That the following is and was on January Sth, 1887, and fora 
long time prior thereto, one of the rules of said supreme court of 
said ‘Territory and in full force at said time, viz: 

“Any party to a cause pending in the supreme court who 

OD shall in person or by attorney file a paper or any brief or 

shall receipt for papers filed in the cause without at the same 

time aflirmatively, by written notice to the opposite party or the 

court, make a limited or special appearance in the cause, shall be 

held to have entered a general appearance in the supreme court and 
to have waived all objections to the jurisdictional process.” 

That the special and limited appearance of appellee, George 
Dacres, was in this ease taken and stated under said rule in accorda- 
ance with the uniform practice in said court. 

Respondents have no knowledge or information sufficient to form 
a belief as to whether or not upon this motion the defendant in — 
ne raised or argued the single question of the right of Judgé S. 

Wingard to order a notice of appeal to be spread. upon the ree- 
wo of ‘the first judicial district while out of his district. 

That the argument made by the attorneys of the respective parties 

in the supreme court of W ashington Territory was oral, and 
6 defendants have no knowledge or information sufficient to 

form a belief as to whether or not on such argument the 
attorneys for defendant in error called the attention of the said court | 
to section 2140 of the Code of Washington, which reads as follows : 

“Srcrron 2140. When a party to an action has appeared in the aD 
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same he shall be entitled to at least three days’ notice of any trial, 


hearing, motion, or application to be had or made therein before 


any judge at chambers, which motion shall be in writing, setting 


forth the nature of the motion or application and the grounds 
thereof and specifying the time and place where the same will be 
made, and which may be on the adverse party or his attorney.” The 
remainder of the section provides the manner of the service. 
Respondents further show that said supreme court, after hearing 
said argument and the argument of said attorney for Hollon Parker, 
did grant the same, and rendered an opinion therein, which case 
and opinion of said court are reported as follows in the third 
7 volume of Washington Territory Reports, page 12: 


(Decided January 5, 1887.) 
Hotton PARKER vs. GEORGE D’ACREs. 
Appeal. Notice. Dismissal. 


Section 2140 of the code provides “that where a party to an ac- 
tion has appeared in the same he shall be entitled to at least three 
days’ notice of any trial, hearing, motion, or application to be had 
or made therein before any judge at chambers, which notice shall 
be in writing,” ete. Held, that where a notice of appeal under the 
act of 18838, not given in open court, was entertained by the judge, 
without the preliminary notice required by this section, the appeal 
should be dismissed. 


Error to the district court holding terms at Walla Walla. 
First district. 
Motion to Dismiss the Appeal. 


Messrs. B. L. and J. L. Sharpstein, for defendant in error, argued 


for the motion. 
Mr. A. E. Isham, for the plaintiffin error, conéra. 


Per curiam: This motion to dismiss must be granted, because the 
notice of appeal, not being given in open court and being in 
8 its nature an application for an order allowing the appeal, 
was entertained by the judge without the preliminary notice 
to the adverse party prescribed by section 2140 of the code. 
And thereupon the court rendered judgment dismissing said ap- 
peal. | 
That since the granting of said motion and the dismissal of said 
appeal the said supreme court has construed the said act of 1883 
and said section 2140 of said code, as appears by the following case, 
reported in third volume of Washington Territory Reports at 


page 14: 


! 
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4 EX PARTE: IN THE MATTER OF HOLLON PARKER. + 


(Decided January 6, 1887.) 


ALEXANDER MELVILLE, W. K. MELVILLE, and L. O. HamiIttTon 
v. 
CHEHALIS COUNTY. 


Appeal. Notice. Dismissal. 


When there is nothing in the record to show that notice of appeal 
was given in open court or at chambers, or notice in the form pro- acd 
vided in section 2140 of code, or that notice was waived, the appeal 
will be dismissed on motion 


Error to the district court holding terms at Montesano. 
Second district. 


The defendant in error appeared specially and moved to dismiss 
the appeal. 
ie) Mr. T. D. Seofield and Mr. N.S. Porter, for the defendant 


in error, in favor of the motion. 
Mr. C. W. Hartman and Mr. D. P. Ballard, for the plaintiffin error,: 


contra. 
Mr. Chief Justice Greene delivered the opinion of the court : 
Jurisdiction cannot be acquired by presumption. There is — 


nothing in this record to certify us whether the notice of appeal was 
given in open court or at chambers. If at chambers, there should 
have been either the notice provided by section 2140 of the code or 
the actual presence of or waiver of notice by the opposite party. 
Nothing of the kind appears in the transcript, and the motion to 
dismiss the appeal must therefore be granted. 

Turner, J., and Langford, J., concurred. 


In addition to the foregoing, the respondents show the following, 
viz: That the alleged notice of appeal was given before the judge 
of the first judicial district while out of his district and in Thurston 

county, at Olympia, while in attendance on the supreme court 
10 of Washington Territory, then in session. The organic act 

of Washington Territory, being section 1874 of the Revised 
Statutes of the United States, provides as follows: 

“Section 1874. The judges of the supreme court of each Territory _% 
are authorized to hold court within their respective districts in the 
counties wherein, by the laws of the Territory, courts have been or 
may be established for the purpose of hearing and determining all 
matters and causes except those in which the United States is a 
party.” 

Section 2183 of the Code of Washington Territory provides as 


follows: 
“Section 2183. The several judges of the district courts in this 
Territory and each of them, in their respective districts, may, at f 


chambers, in vacation, entertain, try, hear, and determine all actions, tu 
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causes, motions, demurrers, and other matters not requiring a trial 
by jury.” 
Respondents, in addition to the foregoing, hereto attach and here- 
with return a duly certified copy of the record in said case 
1] of Parker vs. Dacres, and also a certified copy of the rules of 
this court in force at the time of the judgment dismissing the 
appeal, and make the same a part hereof. 
| THOMAS BURKE, 
Chief Justice. 
FRANK ALLYN, 
Associate Justice. 
LUCIUS B. NASH, 
Associate Justice. 
WM. G. LANGFORD, 
Associate Justice. 


12 Rules of the Supreme Court of the Territory of Washington. 
Adopted at July Term, 1884. 
OLYMPIA : 


Printed at the Olympia Transcript office, 1884. 


Officers of Supreme Court. 


Name. Office. Residence. 

Roger 8S. Green --------- Chief justic® .....2 cd Seattle. 
Samuel C. Wingard ~---- Associate justice -.---~- Walla Walla. 
ee ge, , Associate justice ~...--- Olympia. 
George ‘Turner__-------- Associate justice _-._---.. Yakima City. 
eee CTE: sdccnsesiiavntiicines eioagiaial Olympia. 
Jenn DB. AUOO .. « sivdann O. Beltane cewaneen Walla Walla. 
Jesse W. George -_---~-- U. 1. ORR «sc nie ween Seattle. 


Rules of the supreme court of the Territory of Washington. Adopted 
at July term, 1884. 


[.—'Lranscripts. 


Every transcript shall be plainly written on legal cap paper and 
be free from interlineations and erasures and be duly paged and pre- 
fixed with an alphabetical index to its contents, specifying the page 
of each separate paper, order, or proceeding and of the testimony of 

each witness,and have at least one blank fly leaf. Every 
13 transcript consisting of more than one hundred leaves shall 

be bound by the clerk of the supreme court and the cost of 
binding taxed in the cause. 
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Il.—Clerk’s certificate. 


Transcripts must be certified by the clerk of the district court in 
substantially the following form: 


TERRITORY OF WASHINGTON, ) ___ iy 
— Judicial District, j | 
[, , clerk of [title of the court], do hereby certify that RI 
the foregoing is a full, true, and correct transcript of so much of the on 


record in the above-entitled cause as I am by statute required on 
appeal (or writ of error) to transmit to the supreme court. 
In testimony whereof I have hereunto set my hand and 


[seAL.] the seal of said district court this — day of , 18—. 
—, Clerk, 
By , Deputy. 


ss 


[11.—F orm of transcripts. 


Transcripts shall be made substantially in the manner following, 
to wit: 


TERRITORY OF WASHINGTON, |} , 
) << : ‘ - ss: 
Judicial District, 


In the District Court of the Judicial District, Holding Terms a 
at 
A. B.) 
vs. >} 
C. D. J 


{ Here insert record. | 


14 [V.—Modes of removing causes. 


Cases that may be brought into this court, either under the pro- 
visions of the code or of the act entitled “An act in relation to the 
removal of causes to the supreme court,” approved November 23d, 
1883, and in cases of appeal taken under said act of 1883 no assign- 
ment of errors or specification of grievances shall be necessary. 


wv 
V.—Assignment of errors. 5 
| In all cases of writs — errors taken under the provisions of the 
act entitled * An act in relation to the removal of causes to the su- 
preme court,” approved November 23d, 1883, an assignment of 
errors shall be made in writing and filed with the clerk of ‘the proper 
district court, to be certified to this court as part of the record. Such 
assignment of errors shall be substantially the same as that provided 
| for in section 458 of the code, and a cc ~v thereof shall be served on 
| the adverse party or his attorney wit wenty days after the entry * 
} ’ 
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in the journal of the district court of the notice of appeal. No 
formal joinder in error shail be required, but such joinder shall be 
deemed made upon the errors assigned. 


15 VI.—Omissions may be supplied without leave. 


If any paper or part of the record has been omitted from the 
transcript in any case such omission may be supplied at any time 
before the first day of the term by any party, without leave, by filing 
a properly certified transcript of such paper or part of the record 


VII.—Motions. 


All motions in the supreme court must be in writing and filed 
with the clerk and served upon the adverse party or his attorney, 
unless service thereof be waived. 

All motions for rule on the clerk to perfect transcripts, for leave 
to amend notices of appeal or writ of error, the proof of service 
thereof, or certificate of the clerk or judge to the transcript, or mo- 
tion to dismiss a cause or affirm a judgment or decree without a 
hearing upon the merits must be filed on or before the second day 
of the term and not afterwards, unless by leave of the court the 
time be extended. 


VIII.—Briefs to be furnished. 


In all eases to be argued each party must furnish to the 
16 court and opposite party printed briefs of his points and au- 
thorities. The points must be concisely and separately stated, 
and in citing authorities the names of volumes and titles of cases 
must be set out without abbreviation, and if text books of which 
more than one edition has been published are cited the number of 
the edition must be specified. One copy of each brief must be served 
upon the adverse party or his attorney. Ten copies shall be de- 
posited with the clerk of the supreme court, one of which shall be 
filed in the case and the remainder safely kept, to be disposed of as 
this court may direct. 


[X.—Dimensions of. briefs. 


Briefs required by the preceeding rule must be of the following 
dimensions, to wit: 8} inches from top to bottom ; 6} inches from 
edge to edge, inclusive of the margin, which must be 13 inches at 
the top, bottom, and outer edge of each printed page. The title of 
the cause and endorsements must be on the left half of the back 
cover. 


X.—Time of filing and service of briefs. 


In all cases the time for filing and service of briefs shall be for 
appellants and plaintiffs in error at least twenty days, and for 
17 appellees and defendants in error at least five days before the 
first day of term; and in all cases reply briefs (if any) must 

be filed and served on or before the first day of term. 
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$ EX PARTE: IN THE MATTER OF HOLLON PARKER. 


XI.—Technical objections to hearing on merits. 


Exceptions or objections to transcript, bonds, notices of appeal, or 
writ of error or the service thereof, or to writs of error or the 
return thereof, and all technical exceptions or objections to the 
record tending to prevent the hearing of a cause upon its merits 
must be taken and plainly stated in the printed briefs of ap- 
pellees or defendants in error, or the same will not be regarded ; 
and when so taken and specified appellants and plaintiffs in 
erfor must present and file, on or before the second day of = 
term, such additional or amended record, certificate, affidavit, 
other matter, if such there be, as shall be required to remove or an- 
swer the « exception or objection su taken, unless further time be 
granted by the court for cause shown. 


XI1.—Arguments. 


No more than two counsel on a side will be heard upon the argu- 
ment of any question unless the court shall direct other- 
18 wise, provided that each party who has appeared separately 
and by different counsel in the district court shall, if he so 
desire, be heard through his own counsel. The counsel for the ap- 
pellant or plaintiffin error shall be entitled to open and close the 
argument upon the merits in ail cases. In argument of motions 
and all preliminary or collateral matters the counsel for the party 
having the aflirmative of the issue shall open and close. Argu- 
ments upon the merits shall be limited to two hours upon a side, 
and all other arguments to one hour upon a side, unless an exten- 
sion of time be obtained from the court before the argument is com- 
menced. 


XII1.—Opinions to be recorded. 


All opinions of the court shall be recorded by the clerk in a well- 
bound volume. 


XIV.—Filing petitions for rehearing. 


Every petition for a rehearing must be filed before the close of 


the term at which the decision is made, and no more than one peti- 
tion for a rehearing of the same question shall be filed, provided 
that the court may in its discretion allow any petition to be 
amended. 


19 XV.—Remittitur. 


In all cases remanded the clerk of the supreme court shall, within, 
ten days after the close of the term, issue and transmit to the clerk 
of the district court a*remittitur; and in all cases wherein the judg- 
ment, order, or decree of the distriet court is reversed or modifjed 
the remittitur shall be accompanied by a certified copy of the opinion 
of the supreme court in the case. 
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XVI.—Papers not to be taken from clerk’s office. 


No paper filed in the supreme court shall be taken from the court- 
room or clerk’s office, except by permission of the court or one of 
the justices,and when so taken a receipt in writing therefor must be 
left with the clerk. Permission to take papers will not be granted 
except to a party or his attorney who shall have entered a general 
appearance in the supreme court in the cause in which such paper 
is filed. 

XVII.—Special appearances. 

Any party to a catise pending in the supreme court who 
20 shall, in person or by attorney, file a brief or any paper, or 
shall rece ipt for papers filed in the cause, without at the same 
time affirmatively, by written notice to the opposite party or the 
court, make a limited or special appearance in the cause, shall be 
held to have entered a general appearance in the supreme court and 

to have waived all objections to the jurisdictional process. 


X VIII.—Expense of briefs to be taxed as costs. 
The expense of printing briefs of the prevailing party, not exceed- 
| | 


ing fifteen dollars, unless 1: arger sums shall be allowed by leave of 
the court, shall be taxed as other costs. 


XLX.—Advance costs. 


The clerk of the supreme court may require the appellant or 
plaintiff in error to advance fees in the sum of ten dollars in each 
case, and shall not be required to docket any case until such advance 
be paid. 


XX.—Criminal cases. 


The foregoing rules shall apply to criminal as well as civil causes. 


XXI.—Evidence in admiralty causes. 


In all cases of appeal in admiralty causes the evidence 
21 shall be certified to this court in its original form and not by 
transcript. 


TERRITORY OF W ASHINGTON, @ 
County of Thurston, 


3s . 


I, Francis Henry, clerk of the supreme court of Washington Ter- 
ritory, hereby certify that the -within and foregoing is a full and 
true copy of the rules of said supreme court in force on July 14th, 
1885, the date of the judgement rendered by said court in the case 
of Hollon Parker vs. George Dacres. 

In witness whereof I have hereunto set my hand and the seal of 
said court this 16th day of January, A. D. 1889. 


[Seal of Sup. C’t Wash. Ter. ] 
FRANCIS HENRY, 
Clerk of the Supreme Court, Wash. Ter. 
) > 
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10 EX PARTE: IN THE MATTER OF HOLLON PARKER. 
22 In the Supreme Court of Washington Territory. 


Hotton PARKER, Plaintiff in Error, 
vs. 
GEORGE Dacres, Defendant in Error. 


Now comes the defendant in error, who appears specially for the 
purpose of this motion only, and moves the court to strike out the 
pretended statement of errors and to dismiss the appeal herein for 
the following reasons: 

secause no assignment of error was made or filed with the clerk 
of the district court by the plaintiffin error or served on the ad- 
verse party or his attorneys or either of them within twenty days 
after the entry of the notice of appeal in the journal of the district 
court. 

BL. & J. L. SHARPSTEIN, 
Attorneys for the Defendant in Error, who Appear 

23 Specially for the Purpose of this Motion Only. 


I hereby admit service of the within motion by copy, in Walla 
Walla city and county, Washington ‘Territory, this the 8th day of 
July, 1885. 

A. E. ISHAM, 
Attorney for Plaintiff in Error. 


Kndorsed: In the supreme court. Hollon Parker vs. George 
Dacres. Notice todismiss appeal. Received and filed Jul- 10,1885. 
R. G. O’Brien, clerk. Bb. L. & J. L. Sharpstein, attorneys for de- 
fendant in error. 


In the Supreme Court of Washington Territory. 


Hotton Parker, Plaintiff in Error, 
VS. 


GEORGE Dacres, Defendant in Error. 


24 Now comes the defendant in error, who appears specially 
for the purpose of this motion only, and moves the court to 
strike out the pretended assignment of errors and to dismiss the ap- 
peal in this action for the reasons that said pretended assignment of 
errors was not filed in the district court or served on the defendant 
in error or his attorneys or either of them within twenty days after 
tne entry of the notice of appeal in the journal of the district court, 
and no assigninent of errors was made or filed with the clerk of the 
district court or served on the adverse party or his attorneys or 
either of them within twenty days after the entry of the notice of 
appeal in the journal of the district court, and to dismiss the appeal 
because there is no transcript of the record properly certified to by 
the clerk of the district court filed herein. 
B. L. & J. L. SHARPSTEIN, 
Attorneys for the Defendant in Error, Appearing ’ 
25 Specially for the Purpose of this Motion Only. 
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EX PARTE: IN THE MATTER OF HOLLON PARKER, 11 
I hereby accept service of the foregoing motion, at Olympia, 
Washington Territory, this 13th day of July, 1885, aid waive copy. 
A. E. ISHAM, 
Attorney for Plaintiff in Error. 


Endorsed: In the supreme court of the Territory of Washington. 
Hollon Parker, pl’ff in error, vs. George Dacres, def’t in error. Mo- 
tion to dismiss. Filed July 18th, 1885. R. G. O’Brien, clerk. 


In the Supreme Court of W. T. January Term, 1887. 


Hotton Parker, Plaintiff in eaiiesd | 
vs. ' #474. Cost Bill. 
GreorGE Dacres, Def’t in Error. J 


26 CREE ND 5 cece seetocnneeiniae snunhitatiattcninciamnadeai $9 75 
Rnding trensariel.........nn c«nundtisin n0 magni ain nein 2 00 
SRO0IE © Wh ndcaun conssdammbinanceiininseenna 
PC BOWE on iin nencinnele minima 11 25 
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TERRITORY OF WASHINGTON, | 


= rry SS me 
County of Thurston, j 


B. L. Sharpstein, being first duly sworn, says that he is of counsel 
forthe defendant in error in the above-entitled cause, and that the 
foregoing is atrue exhibit of the costs and disbursements necessarily 
incurred and expended in said cause and court, and that the same 
is true as he verily believes. 


B. L, SHARPSTEIN. 


Subseribed and sworn to before me this 10th day of Jan., 1887. 


R. G. O'BRIEN, Clerk. 


27 TERRITORY OF WASHINGTON, | a 
County of Walla Walla, fj ° 


I, Archer S. Bowles, sheriff of Walla Walla county, Washington 
Territory, do hereby certify that I served the within brief on the 
writ of error in said county, on the 21st day of June, A. D. 1886, by 
then and there delivering to J. L. Sharpstein, one of the attorneys 
for defendant in error,a true copy of said brief in the case of 
Hollon Parker, plaintiff in error, vs. George Dacres, defendant in 
error. 

Dated this 21st day of June, A. D. 1886. 

| ARCHER S. BOWLES, 
Sheriff of Walla Walla County, W. T., 
3y CHAS. LAMPKIN, Deputy. 
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12 EX PARTE: IN THE MATTER OF HOLLON PARKER. 
aoe 
In the Supreme Court of Washington Territory. July Term, A. D. 
1886. 
Hotton PARKER, Plaintiff in Error _ ; 
‘ i » Writ of Error to 
Ss -_ ee ° ° 
' —" First Judicial District. 
GEORGE Dacres, Defendant in Error. 
28 & 
A sale is void when it is shown by the records to have been made 
° pe a ° ° . = *. 
ina different manner from that pres-ribed in the judgment by which 
it was authorized. . 
Roer on Judicial Sales, sec. 813; id., 824. 
The service was made by the sheriff,and not by the United States 
marshal or by any one appointed by him,and no affidavit was made 
to the return. 
General Laws W. 'T., 1878, p. 1, see. 2. 
Rules of Practice for the Courts of Equity of the United 
States, Rules No-. 15 & 18. 
Bump’s Federal Procedure, p. 804-5, No-. 15, 18. 
Rover on Judicial Sales, sec-. 751, 72, & 73; ad., 494. 
Tettell vs. Allison, 21 Wall., 289. 
IT. 
29 Che writ of execution should have run in the name of the , 


United States. 

Laws W. 'T., 18738, sec. 322, p. 85; ad., sec. 320. 

Rule of Practice for the Courts of Equity of the United States, 
No. 5. 

Bump’s Federal Procedure, p. 805. 


A judicial sale under a decree in equity ts void if made by a dif- 
ferent master than the one named in the decree. 
Rover on Judicial Sales, see. 555. 
Yates vs. Woodrutf, 4th Edw., ch. 700. 


And a confirmation of sale does not divest title or avoid the neces- 
sity of a legal deed. 
Freeman on Executions, see. 311. 
Freeman on Executions, sec. 339. dtu 
French vs. Edwards, 13 Wall., 506. 


ITI. 
The return of service upon the defendant must designate that it 
was made upon the defendant. This rule would apply equally to 
the return of a subpoena in chancery. 


30 Murfree ou Sheriffs, sees. 840, 843, 844, 845, 849. 
XI U.S. Digest, p. 255, notes 982, 983, 986, 1003-’4. 


Id., Baker vs. Chaplin, 12th Iowa, 204. 


er 


EX PARTE: IN THE MATTER OF HOLLON PARKER. 13 


Bain vs. Galyear, 10th 7zd., 585. 

Ayres vs. Scott, Sneed (Ky.), 187. 

Gully vs. Sanders, Litt. (Ky.), Sel. Cas., 423. 
Kibbe vs. Dening, 1 Litt. (Ky.), 244. 
Parker vs. Grayson, 1 Nott. & N. (Le.), 171. 
Stevens vs. Price, 16 Tex., 572. 


IV. 


A sheriff’s return must show an exact compliance with the stat- 
ute. 
U.S. Dig. 1881, p. 885, 2. 
Grantern vs. Rosencranee, 27th Wis., 488. 
Hakes vs. Shupe et al., 27th Iowa, 465. 
Gilbaugh vs. Keller, 11 Phila. (Pa.), 364. 
U.S. Diff, 1871, p. 575, N. 30. 
Rankin vs. Dulaney, 43 Miss., 197. 
Noron vs. Coates, id., 225. 
Noron vs. Gwin, id., 346. 


ol V. 


The clerk and registers, under the law, issue a subpeena in chan- 
cery. 

In this case W. H. Andrews, clerk, filed the complaint, and the 
subpeena was returned as served — B. W. Griffin, sheriff, by F. Kim- 
merly, deputy. 

We contend that this return was not made by any person known 
to the law. The order made by J. R. Lewis, judge, filed Sept. Ist, 
1873, adjudging that the bill be taken pro confesso, was made 6n an 
insufficient return of the subpoena In chancery. 

The order of 'reference was made to W. A. George, master, and 
filed by W. IT. Andrews, clerk. 

The order of confirmation of sale by sheriff of Walla Walla county 
was filed by clerk Sept. 14th, 1874. 

Sheriff’s sale of real estate published in the Walla Walla Union, 
signed “Given under my hand this July 4th, 1874, B. W. Griffin, 
sheriff Walla Walla county, by F. Kimmerly, deputy.” 


o2 VI. 


The return of sale was made by B. W. Griffin, sheriff, by Kim- 
merly, deputy. No affidavit of the return was made by any person. 


VII. 


The decree appoints the sheriff of Walla Walla county as a special 
master in chancery to make the sale, and the sale was made by B. 
W. Griffin, sheriff, by F. Kimmerly, deputy, and the sale was con- 
firmed by the court asa sale made by the sheriff of Walla Walla 
county. 

The decree provides, among other things, that the premises be ad- 
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14 EX PARTE: IN THE MATTER OF HOLLON PARKER. 


vertised and sold by said master as upon execution, according to the 
laws of Washington Territory ; that the master execute and deliver 
to the purchaser a good and sufficient deed ; that the possession of 
the premises be delivered up to the purchaser upon the production 

of the master’s deed. No such deed has ever been executed 
33 or delivered by the master in chancery, and no such deed 

has ever been produced and the possession of said premises 
demanded thereunder. 

The decree provides that a certified copy of the decree, certified 
to by the register in chancery of the court, shall be a sufficient pro- 
cess. It was certified to by the clerk of the court and not by the 
register. The decree and records do not show that the default of 
the defendant was ever taken or entered. | 


VITI. 


The court erred in admitting the evidence of George Dacres, de- 
fendant, in regard to his being present at the sale and Edward Sheil 
being present; also in regard to the admission of the conversation 
between defendant and Sheil, and being put in possession of the 
premises by Sheil after the sale. No such evidence could be admis- 

sable except under a plea of estoppel in pais. No attempt 
34 was made in the answer to set up such a plea. 

Kquitable actions and defenses must be specifically pleaded 

in an action at law. 

Clark vs. Huber, 25 Cal., 5938. 

Corkhill vs. Landers, 44 Barb., 218. 

Phila. R. R. Co. vs. Howard, 13 How. U. S., 308. 

A. E. ISHAM, 
Attorney for Plaintiff in Error. 


Endorsed: #474. In the supreme court of Washington Terri- 
tory. July term, A. D. 1886. Hollon Parker, plaintiff in error, vs. 
George Dacres, defendant in error. Writ of error to first judicial 
district. Action of ejectment. <A. E. Isham, attorney for plaintiff 
inerror. Received and filed Jun- 22,1886. R. G. O’Brien, clerk. 


35 In the Supreme Court of Washington Territory. July Term 
A. D. 1886. 


Hotton PARKER, Plaintiff in Error, 
vs. 
GreorGeE Dacres, Defendant in Error, } 


Brief of Defendant in Error. 


| Appeal from First Judi- 
cial District. 


The defendant in error, appearing specially, moves the court to 
dismiss the appeal herein for the following reason : 

Ist. Because no notice of appeal was given or served in this action 
or given in open court or at chambers within six months after 
the rendition of the judgment herein or at any time. 

Organic act of Washington Territory, sec. 1874; Code, sec. 
2138. 


#X PARTE: IN THE MATTER OF HOLLON PARKER. 15 


The People ex rel. Newell and others vs. Montgomery Com- 
mon Pleas, 18 Wendell, 649. 

Packard vs. Packard, 7 Pacific Reporter, 628. 

36 Earls vs. Earls, 27 Kansas, 538. 


The defendant in error, not waiving his special appearance of 
motion herein, presents the following brief: 


Statement. 


The plaintiff claims to recover the property described in the com- 
plaint as owner in fee. The defendant denies plaintiff’s title and 
sets up title in himself. . 

Plaintiff offered in evidence trust deeds marked Ex. 5 & 6, dated, 
respectively, Oct. 1, 1874, and April 29, 1876; which were each ob- 
jected to by defendant on the ground that they did not prove or 
tend to prove the title alleged in plaintiff’s complaint ; which ob- 
jection was overruled, and exception asked by defendant and al- 
lowed. 


Plaintiff then offered some evidence in relation to the value of 
the rents, issues, and profits of the land in controversy and rested 
his case. 

Defendant then offered evidence to prove that on the 4th 
O7 day of August, 1874, the property described in plaintiff’s 
complaint was sold at judicial sale under a decree in the case 
of Almos H. Reynolds vs. Edward Sheil, defendant; that said Sheil, 
defendant, was present at said sale and made no objection to the 
sale, and that in about one week after the sale said Sneil de- 
livered possession of the premises to this defendant, who was the 
purchaser at said judicial sale; that the defendant in this action 
has ever since held said premises under and in pursuance of said 
judicial sale. Plaintiff excepted to said evidence. 


Defendant then offered in evidence a transcript of the record in 
the cuse of Almos H. Reynolds vs. Edward Sheil, marked Ex. 8. 


Plaintiff objected on the ground that the same was immaterial, 
irrelevant, and incompetent; objection overruled, and excepted to. 

Defendent then offered in evidence sheriff's deed for the premises 
sold. 
38 Plaintiff objected on the ground that it was made by : 

sheriff instead of a master in chancery and without authority 

in law: objection overruled and exception taken. 

Defendant then rested and the case was submitted, when the court 
instructed the jury as follows: 

“Gentlemen of the jury: I instruct you that upon the whole ev- 
idence the defendant is entitled to a verdict;” to which plaintiff 
excepted. 
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16 EX PARTE: IN THE MATTER OF HOLLON PARKER. 


Argument. 


The decree of the district court directs that the sheriff of Walla 
Walla county make sale of the mortgaged premises; a process so di- 
rected may be executed by the sheriff or his deputy. 

Seeley et al. vs. Manning, 387 Wis., 574; Rover on Judicial 
Sales (1st ed.), sees. 592 and 1022. 
Herman on Executions, p. 202. 


39 LI. 


We think the sale would not be void if it were a fact that it was 
made by a different officer from that named in the decree. 
Robert Hogan vs. Azro Hoyt and others, 837 New York, 500. 
Seeley et al. vs. Manning, 37 Wisconsin, 574. 
I[T. 
A certified copy of the decree was sufficient process for the sheriff 


to make the sale. 
Laws of 1873, see. 557. 
lV. 

The order of the district court confirming the sale is, as to parties 
to this action, conclusive of the regularity of the proceedings con- 
cerning such sale. 

Statutes 1873, sec. 361, subdivision 4. 
John Voorhees et al. vs. James Jackson et al., 10 Peters, 449 
(12 Curtis, 199). 
Koehler vs. Ball, 2 Kansas, 160. 
Herman on Executions, page 454 (see. 261) 
40) Rover on Judicial Sales, Ist ed., sees. 1 l 
V. 

The evidence that Sheil, the defendent in the foreclosure suit, was 
present at the sale and made no objection and placed the purchaser 
ill possession was properly admitted in evidence, and neither Sheil 
or any party claiming an interest in the premises under him, ac- 
quired since the sale, have a right to impeach the same. 

Wood vs. Colvin, 2 Hill, 566. 
Noe vs. Richard, 5 Yeager, 216. 
Bronson’s Executor vs. Chappell, 12 Wallace, 681. 


27 and 132. 


The declarations and acts of a party while in possession of real or 
personal property are always admissable to show the nature or char- 
acter of his possession or title. ' 

John Chadwick vs. John Former et al.,69 New York, 404. 
Kelly vs. Kelly, 20 Wisconsin, 448, 


VI. 
The purchaser at a judicial sale is entitled to possession 
4] of the property purchased from the day of sale. : 


Statutes 1873, page 108, sections 372 and 565. 


EX PARTE: IN THE MATTER OF HOLLON PARKER. 


VIL. 
The district court, in the case of Reynolds vs. Sheil, adjudged that 

the subpeena, together with the bill, was personally served on Ed- 

ward Sheil, the defendant, on July 9th, 1873, in Walla Walla 

county, and that judgment is conclusive, not only of the service, 

but that the person served was Edward Sheil, the defendant, until 

) reversed or set aside in a direct proceeding. 

Freeman on Judgment (38d ed.), sees. 126, 130, 131, 132, 133, 
and 154. 

Ludlow vs. Ramsey, 11 Wallace, 581. 

The Pecple on the Relation of Davis & Palmer vs. Sturtevant 
9 New York, 265. 


VIII. 


It is conclusively presumed that all proof necessary was duly 
made (when the record shows nothing to the contrary). 


* 
42 Alderson vs. Bier and Wife, 9 California, 320. 
| Foot et al. vs. Stevans, 17 Wendell’s Reports, 483. 
Kennedy vs. The Bank of the State of Georgia et al., 8 How- 
| ard, 586 (17 Curtis, 714). 
IX. 
Plaintiff alleged a fee-simple title. He should prove it substan- 
tially as alleged, and, having failed in this, the instruction of the 
* = court, independently of any evidence offered by defendant, was cor- 
rect. 
Kagen et al. vs. Delaney et al., 16 California, 85. 
Stineback vs. Fitzgerald et al., 12 California, 295. 
Barclay vs. Yeomans, 27 Wisconsin, 682 
Gillett vs. Stanley, 1 Hill, 121. 
Cole et al. vs. Irvine, 6 Hill, 634. 
Holmes vs. Seeley, 17 Wendell, 75. 
B. L. & J. L. SHARPSTEIN, 
Attorneys for Defendant in Error. 
43 Endorsed: #474. In the supreme court of Washington 
Territory. July term, A. D. 1886. Hollon Parker, plaintiff 
in error, vs. George Dacres, defendant in error. Appeal from first ju- 
dicial district. Brief of defendant in error. B. L. & J. L. Sharp- 
stein, attorneys for defendant in error. Received and filed Jul- 1], 
1886. R.G. O’Brien, clerk. 


TERRITORY OF WASHINGTON, | _. 

County of Walla Walla, uni 

| hereby admit the within-named brief to have been served in 

the within-named action, reserving all rights to object, by motion or 

otherwise, to the appeal or writ of error being taken as by law 

44 required and not appearing in the action for any purpose or 
waiving any right or privilege whatever. 

J. L. SHARPSTEIN, 
Of Attorneys for Defendant in Error. 
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In the Supreme Court of Washington Territory. July Term, A. D. 
1886. 


Hortton Parker, Plaintiff in Error, 
vs. 
GEORGE Dacres, Defendants in Error. 


| Plaintiff in Error’- Reply Brief. 


The statute of 1883 does not prevent a judge from signing an 
order of a notice of appeal out of his district. The facts are in this 
case, as shown by the records, that 8. C. Wingard, judge of the first 
judicial district, was in attendance upon the supreme court, and re- 
quired in his official duties to remain there. If he could not 
45 act at chambers and sign an order of appeal it would deprive 
the plaintiffin error of the right of appeal within the six 
months’ statutory time. 
This is an ex parte application for an order to be entered upon the 
journal giving a notice of appeal, and the judge had jurisdiction to 
grant or make such order anywhere within the State or Territory 
in which he was a duly elected or appointed judge. 
Fourth Wait’s Practice, p. 592. 
Third 7b., 298. 
Second Johns, 198. ; 
Mdwards on Receivers, p. 14, 15. i 


In such matters, where no trial or judgment upon the merits is 
required, the judge has the right, as he did in this case, to act In 
any place within the Territory where he may be found. 


A. E. ISHAM, 
Attorney for Plaintiff in Error. 


46 indorsed: 474. In thesupreme court of Washington Ter- 

ritory. July term, A. D. 1886. Hollon Parker, plaintiff in 
error, vs. George Dacres, defendant in error. Plaintiff in error’- reply 
brief. A. E. Isham, attorney for plaintiff in error. Received and 
filed Jul- 12,1886. R.'G. O’Brien, clerk. 


(Pp. 47, 48, & 49, being index to transcript from dist. c’t, omitted in 
printing. See general index.) 
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Pas. 


First Judicial District, f 


In the District Court of the First Judicial District, Holding Terms at 
Walla Walla for the Counties of Walla Walla and F ranklin, in 


said Territory. 


Ho tion ParKeER, Plaintiff, vs. George Dacr Es, Defendant. 
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51 TERRITORY OF WASHINGTON, | .. | 
County of Walla Walla, jf" 
In the District Court of the Territory of Washington and for the 
First Judicial District Thereof, Holding Termsat Walla Walla for 
the Counties of Walla Walla and Franklin, in said Territory. 


Hotton ParKeER, Plaintiff, vs. GEorGE Dacres, Defendant. 


The United States of America to George Dacres, defendant : 


You are hereby required to appear in an action brought against you 
by Hollon Parker, plaintiff, in the district court of the Territory of 
Washington and for the first judicial district thereof, holding terms 
at Walla Walla for the counties of Walla Walla and Franklin, in 
said Territory, to answer the complaint of plaintiff, filed in Walla 
Walla county, within twenty days after the service of thissummons, 

exclusive of the day of service, if served in said counties; if 
o2 not served in said counties, but in said district, in thirty 

davs; if served in any other judicial district in the Territory, 
in forty days; if served by publication, within sixty days after first 
publication of this summons, or the said plaintiff will take judgment 
against you by default, according to the prayer of the complaint. 

Witness the Hon. 8S. C. Wing: rd, associate Justice of the supreme 

court of Washington Territory and judge of said court, 
[seAL.] and the seal thereof, affixed this 24th day of May, A. D. 


1884. 
A. REEVES AYRES, Clerk, 
By pe en 
\. E. ISHAM, 
Plaintiff's Attorney. é 


TERRITORY OF WASHINGTON, | 
County of Walla Walla, { 


I, James B. Thompson, sheriff of Walla Walla county, 
53 Washington Territory, do hereby certify that I served the 

within summons and annexed complaint on the within-named 
defendant, George Dacres, in Walla Walla county, Washington Ter- 
ritory, on the 26th day of May, A. D. 1884, by then and there de- 
livering to said defendant persunally a copy of said summons, and 
that I at the same time and place delivered to said defendant per- 
sonally, with said copy of summons, a copy of the complaint in said 
action. 


88: 


JAMES B. THOMPSON 
Sheriff of Walla Walla County, W. T., 
sy ——, Deputy. 


Endorsed: Case No. 3957. Summons. In the district court of 
the Territory of Washington and for the first judicial district thereof, 
holding terms at Walla Walla for the counties of Walla Walla and 
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Franklin, in said Territory. Hollon’ Parker, plaintiff, 
o4 vs. George Dacres, defendant. Returned and filed this 26th 

day of May, A. D. 1885. <A. Reeves Ayres, clerk, by F. W. 
Goodhue, deputy. Sh’ff’s fees, $1.20. 


In the District Court of the Territory of Washington and for the 
First Judicial District Therecf, Holding Terms at Walla Walla for 
the Counties of Walla Walla and Franklin, in said Territory. 


Hotton PARKER, PI’ff, vs. GEorGe Dacres, Def't. 
Kyectment. 


The plaintiff complains and alleges— 
Ist. That on the 28th day of Dee., A. D. 1874, he was and ever 
since has been the owner and seized in fee of that certain tract 
of land situated in the county of Walla Walla, Washington 
55 Territory, and more particularly described as follows, to wit: 
The N. E. 4 of the N. W. 4 and the N. W. 4 of the N. E. 4 


of sec. # 20, and the S. W. } of sec. #17, T. # 7 north, range # 36 


east. 
2nd. That while plaintiff was so seized the defendant afterwards, 
1e 28th day of December, A. D. 1874, enter- into possession of 
| on the 28th day of D ber, A. D. 1874, enter- into po ion of 


| the demanded premises, and now and ever since said date unlaw- 
fully and wrongfully withheld the possession thereof from the plain- 
tiff, to his damage in the sum of $22,500.00. 
3rd. ‘That the value of the rents, issues, and profits of said prem- 
ises from the said 28th day of December, A. D. 1874, during said 
time, per year, and while the plaintiff has been excluded therefrom 
by the defendant, is $2,400.00, making during the whole time the 
sum of $22,500.00. 
Wherefore the plaintiff pravs jadgment against the defendant— 
Ist. For the recovery of the possession of the demanded 
Ob premises; 2nd, for the sum of $22,500.00, the value of the 
rents, issues, and profits, and costs and disbursements of suit, 
and legal interest thereon. 
A. Ek. ISHAM, 
PUP s Atty. 


TERRITORY OF WASHINGTON, | 
Walla Walla County, j 


I, Hollon Parker, being first duly sworn, depose and say: I am 
the plaintiff in the above-entitled action and know the contents of 
the foregoing complaint and believe the same to be true. 


H. PARKER. 


> ss . 


Subscribed and sworn to before me this the 15th day of May, A. D 
1884. 
A. REEVES AYRES, 
Clerk District Court. 
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Endorsed: Complaint. Filed May 15, 1884. A. Reeves Ayres, 
clerk district court. 


57 In the District Court of the Territory of Washington and 
for the First Judicial District Thereof, Holding Terms at 


Walla Walla. 
Hotton ParKeERr, Plaintiff, vs. GEorcrE Dacres, Defendant. 


Defendant, answering the complaint of plaintiff herein, denies 
each and every allegation thereof. 
Wherefore defendant asks judgment for his costs and disburse- 
ments herein. 
B. L. & J. L. SHARPSTEIN, 
Altorneys for Defendant. 


TERRITORY OF WASHINGTON, | 
, y F . r 
Walla Walla County, 


George Dacres, being first duly sworn, deposes and says he is the 
defendant above named and knows the contents of the fore- 
28 going answer and believes the same to be true. 
GEORGE DACRES. 
Subscribed and sworn to before me this 27th day of May, 1884. 
J. L. SHARPSTEIN, 
[SEAT. | Notary Public. 


Endorsed: Answer. Filed May 29th, 1884. A. Reeves Ayres, 
clerk, by F. W. Goodhue, deputy. 


In the District Court of the Territory of Washington and for the 
First Judicial Distriet Thereof, Holding Terms at Walla Walla for 
the Counties of Walla Walla and Franklin, in said Territory. 


Hotton ParKeER, Plaintiff, vs. GEorGe Dacres, Defendant. 


Defendant, for amended answer to plaintiff's complaint herein— 


First. Denies each and every allegation of said complaint. 
Second. Alleges, for a further and separate answer and de- 
59 fense, that the defendant was, on the 17th day of July, 1876, 


and ever since has been and still is the owner of the premises 
described in plaintiffs complaint, and ever since said date has been 
and now is seized in fee of the said premises and every part thereof, 
Third. That the said premises described in plaintiff’s complaint 
were, on the 4th day of August, 1874, sold at a judicial sale by 
virtue of and in pursuance of a judgment and decree of this court 
made on the 27th day of June, 1874, in a certain suit or action then 
pending in said court, wherein Almos H. Reynolds was plaintiff 
and Edward Sheil and others were defendants, and the defendant 
became the purchaser of said premises at such judicial sale, and by 
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virtue thereof then and there took possession of the said premises 
and ever since has held possession of the same as such purchaser ; 
that since said purchase the said defendant has made per- 


60 Inanent Improvements upon said premises of the value of six ' 
thousand dollars. i 
W herefore defendant prays judgment that the action be dismissed 
and for his costs and disbursements herein. ; 
B. L. & J. L. SHARPSTEIN, 
Attorneys for Plaintiff. ; 
TERRITORY OF WASHINGTON, |". i 
: County of Walla Walla, j 
| George Dacres, being first duly sworn, deposes and says that he is 
the defendant in the above-entitled action; that he knows the con- 
tents of the foregoing amended answer and believes the same true. : 
-GEORGE DACRES. é 
Subscribed and sworn to before me this 12th day of November, ' 
1884. 
W. H. REED, i 
[SEAL. | Notary Public, Washington Territory. ; 
Due service of the foregoing amended answer admitted this H 
| 6] 12th day of November, 1584. i 
A. E. ISHAM, : 
Attorney for Plaintiff. “ 
, 
| Endorsed: Amended answer. Filed Nov. 12, 1884. A. Reeves | 
Ayres, clerk, by F. W. Goodhue, deputy. 
In the District Court of the Territory of Washington and for the 
First Judicial District Thereof, Holding Terms at Walla Walla 
for the Counties of Walla Walla and Franklin, in said Territory. , 
Hotton PARKER, PI’ff, vs. GEorGE Dacres, Def’t. ; 
Now comes the above-named plaintiff and for reply to defend- : 
ant’s amended answer— j 
1st. Denies each and every allegation thereof. : 
2nd. Denies that defendant put any improvement upon , 
62 the premises described in complaint with the knowledge and 


consent of plaintiff or by his procurement or authority. 
Wherefore plaintiff reiterates the prayer of his complaint. 
A. E. ISHAM, 
PUff’s Att'y. 
WasHINGTON TERRITORY, | ., | 
Walla Walla County, © {°° 
Hollon Parker, being first duly sworn, deposes and says: I am the 
plaintiff above-named and know the contents of the foregoing com- 
plaint and believe the same to be true. 


ewe Ie 
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H. PARKER. 
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Subscribed and sworn to before me this 15th day of Nov., 1884. 
A. REEVES AYRES, 
Clerk District Co urt. 


Endorsed: Reply. Filed Nov. 15,1884. A. Reeves Ayres, clerk. 


63 In the District Court of the Territory of Washington and for 

the First Judicial District Thereof, Holding Terms at Walla 

Walla for the Counties of Walla Walla and Franklin, in said 
Territory. 


Hotton PARKER, PI’ff, vs. GEorceE Dacres, Def’t. 


Now comes the above-named plaintiff in the above-entitled action 
and moves the court to vacate and set aside the verdict of the jury 
rendered in said action in favor of the defendant and against the 
plaintiff on the 26th day of November, A. D. 1884,and grant a new 
trial in said action on the following grounds, to wit: 1st, insufficiency 
of the evidence to justify the verdict, and that the same is against 
law. 

The verdict was insufficient in this, that the certified copy put in 
evidence of the case wherein Almos Reynolds was plaintiff and Ed- 

ward Sheil .was defendant, and marked Exhibit (8), did. not 
64 show any legal transfer of the title to the property described 

in the complaint in this action, by judicjal sale or otherwise, 
to the defendant, and in legal service of the writ of subpoena on the 
defendant, Edward Sheil, in said action and in legal decree against 
him on his property, and the deed put in evidence from Bb. W. Grif- 
fin to George Dacres, marked Ex. (7), did not show any trans- 
fer of the title or any interest in the property described in the com- 
plaint to the defendant. 

That the deeds and patents marked Ex. 1, 2, 3, 4, 5,6 and put 
in evidence did show a good and sufficient title in and to the prop- 
erty in plaintiff. 

2nd. Errors in law excepted to at the time by the plaintiff: 

Ist. The court erred in admitting in evidence the certified copy 
of the papers in the case of Almos H. Reynolds vs. Edward Sheil, 

marked Ex. (8). 

2nd. Thecourt erred in admitting theevidence of the defend- 

65 ant Dacres in regard to any conversation that he had with 

the said Edward Sheil, either before or after the pretended 

sale of the property in complaint named, and erred in allowing in 

evidence any acts or conduct of said Sheil tending to show that he 

consented or directed said Dacres to enter upon or take possession 
of said property. 

ord. The court erred in admitting: in evidence the deed of B. W. 
Griffin to George Dacres, marked Ex. (7). 

4th. Thecourt erred in instructing the j jury “ that upon the whole 
evidence the defendant is entitled to a verdict.’ 

A. E. ISHAM, 
Att’y for Hollon Parker, Plaintcff. 
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Service accepted of the within motion for new trial and copy re- 


ceived. 
B. L. & J. L. SHARPSTEIN, 
Alty’s for Deft. 
Nov. 28, 1884. 


66 indorsed: Motion for newtrial. Filed Nov. 28,1884. A. 
Reeves Ayres, clerk. 


In the District Court of the Territory of Washington and for the 
First Judicial District Thereof, Holding Terms at Walla Walla 
for the Counties of Walla Walla and Franklin, in said Territory. 


Hotton Parker, Plaintiff, vs. GeorGe Dacres, Defendant. 
Assignment of Errors on Appeal to the Supreme Court. 


Ist. The evidence was insufficient to justify the verdict of the 
jury in this, that the certified copy put in evidence of the case 
wherein Almos Reynolds was plaintiff and Edward Sheil was de- 
fendant, and marked Exhibit (8), did not show any legal transfer of 
the title to the property described in the complaint in this action, 
by judicial sale or otherwise, to the defendant, and no legal service 

of the writ of subpoena on the defendant, Edward Sheil, in 
67 said action, and no legal decree against him or his property, 

and the deed put in evidence from B. W. Griffin to George 
Dacres, marked Ex. B, did not show any transfer of the title or in- 
terest in the property described in the complaint to defendant. 

That the deeds and papers marked Ex. 1, 2, 3, 4, 5,6 and put in 
evidence did show a good and sufficient title in and to the property 
in the plaintiff. 

Errors in law excepted to at the time by the plaintiff: 

Ist. The court erred in admitting in evidence the certified copy 
of the papers in the case of Almos Reynolds vs. Edward Sheil, 
marked Ix. (8). 

2nd. The court erred in admitting the evidence of def’t Dacres 
in regard to any conversation that he had with the said Edward 
Sheil, either before or after the pretended sale of the property in 

complaint named, and erred in allowing in evidence any acts 
68 or conduct or words tending to show that he consented or 

directed said Dacres to enter upon or take possession of said 
property. 

srd. The court erred in admitting in evidence the deed of B. W. 
Griffin to George Dacres, marked (Ex. 7). 

4th. The court erred in instructing the jury that upon the whole 
evidence the defendant is entitled to a verdict. 

A. E. ISHAM, 
Attorney for Hollon Parker, PUff. 
August 12, 1885. 


Endorsed: Assignmentoferrors. Filed Aug.12,1885. A: Reeves 
Ayres, clerk, by F. W. Goodhue, deputy. 
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TERRITORY OF WASHINGTON, | 
County of Walla Walla, fj 


i, Archer 8S. Bowles, sheriff of Walla Walla county, Washington 

Territory, do hereby certify that I served the within assign- 

69 ment of errors on the within-named defendant, George 

Dacres, in Walla Walla county, Washington Territory, on 

the 12th day of August, A. D. 1885, by then and there delivering 

to John L. Sharpstein, one of the attorneys for said defendant, per- 
sonally, a copy of said assignment of errors in said action. 

ARCHER 8S. BOWLES, 
Sheriff Walla Walla County, W. T. 


8$ - 


TERRITORY OF WASHINGTON, | 
County of Walla Walla, | 


SS ; 


se it remembered that at the regular November term, 1834, of 
the district court of Washington Territory and for the first judicial 
district thereof, holding terms at Walla Walla, Walla Walla county, 
in said Territory, begun and held at city of Walla W alla, on Mon- 
day, the tenth day of November, A. D. 1884—Hon. 8. C. Wingard, 
sole judge presiding—among other the following proceedings were 
had, to wit: 
Third Judicial Day. 
70 WEDNESDAY, November 12, 1884. 
Honiton PARKER, Plaintiff, ) 
vs. » # 3959. 
GEORGE Dacres, Defendant. j 
Now, on this day, this cause came on for hearing on motion of de- 
fendant for leave to amend his answer, and the said motion was 
granted and leave given defendant to amend his said answer. 
(Signed) Ss. C. WINGARD, Judge, ete. 
Fourteenth Judicial Day. 
‘TurspAy, Nov. 25, 1884. 


HHoLLoN PARKER, Plaintiff, ) 
. ) 


ts. & 3955 
GEORGE Dacres, Defendant. rf 


71 Now, on this day, this cause coming on for trial, A. E. Isham 

appearing as attorney for plaintiff and B. L. & J. L. Sharp- 
stein as attorneys for the defendant, and a jury being called and 
duly answered to their names and were sworn, to wit: 


N. Snodgrass, QO. P. Howard, 
J.T. Meade, W. D. Plants, 

J. F. Seeber, Fac. Woodward, 
T. J. Hollowell, George Smails, 
QO. J. Laman, D. C. Reese, 
Joseph Forrest, | Olliver Allore, 


4 nf} 
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and thereupon the cause proceeded by hearing the evidence till the 
hour of adjournment, when the jury, being admonished by the 
court, were allowed to separate till the incoming of court to-mor- 
row morning. 
(Signed) Ss. C. WINGARD, Judge, &c. 


Fifteenth Judicial Day. 


WEDNESDAY, Nov. 26, 1884. 


Horton Parker, Plaintiff, 
US. = 3909. 
GEORGE Dacres, Defendant. 


G2 Now, on this day, this cause again coming on, the jury in 

the case, being called, answer to their names, and thereupon 
the cause proceeded by hearing the evidence and arguments of 
counsel till the close of the same, when the jury, being charged by 
the court, retired in charge of a duly sworn officer to deliberate on 
their verdict. 

And now, after due deliberation, the said jury come into open 
court, and, being called, answer to their names, and return the fol- 
lowing verdict, to wit: 

Hotton PARKER, PI’ff, 
vs. Action to Recover Real Estate. 
GEORGE DACRES, Deft. f 


“We, the jury empanelled in the above-entitled case, find that 
the plaintiff is not entitled to the possession of the property de- 
scribed in the complaint, and that the defendant is the owner 
73 in fee simple of said premises and every part thereof. 
“NELSON SNODGRASS, Foreman.” 


Whereupon counsel for plaintiff gave notice of a motion for new 


trial. 
: Ss. C. WINGARD, Judge, &e. 


(Signed) 
Seventeenth Judicial Day. 
SATURDAY, November 29, 1884. 
Hotton PARKER, Plaintiff, vs. GEORGE Dacres, Defendant. 


Now, on this day, this cause came on for hearing on motion of 
plaintiff for a new trial herein, and the said motion was argued by 
respective counsel and overruled by the court, the court being duly 

advised in the premises; to which ruling of the court plain- 
74 tiff, by his counsel, duly excepted, and exception allowed by 
the court. 


(Signed) Ss. C. WINGARD, Judge, &c. 
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At chambers, at Olympia, Thurston county, Washington Territory, 
July 27, 1885. 


HoLtiton ParKeER, Plaintiff, \ 
vs. »# 3959. Notice of Appeal 
GEORGE Dacres, Defendant. } 


roe 
SOY EE 


Comes now the above-named plaintiff, by his attorney, A. E. 
Isham, and gives notice at chambers and to the clerk of this court 
and to all others that he appeals this cause to the supreme court of 
this ‘Territory by way of writ of error, and requests that this notice 
be entered of record upon the journal of this court, which is 
70 accordingly here now ordered by the court that said notice 
of ap peal be entered of record on said journal, and said ap- 
peal is allowed. 


Done at chambers, at Olympia, Thurston county, Washington 
Territory, this the 27th day of July, A. D. 1585. 
WINGARD, Judge, &c. 


Twenty-sixth Judicial Day. 
SATURDAY, February 14, 1885. 


Hotton ParKeER, Plaintiff, 
vs. > # 3959. Judgment. 
GrorGe Dacres, Defendant. J 


This action having been tried on the issue of fact formed herein, 
and the jury having found the following verdict, to wit: 
76 “We, the jury empanelled in the above-entitled case, find 
that the plaintiff is not entitled tothe possession of the prop- 
erty described in the complaint, and that the defendant is the owner 
in fee simple of said premises and every part thereof. 
“NELSON SNODGRASS, Foreman.” 


Therefore, on motion of B. L. and J. L. Sharpstein, attorneys for 
defendant, it is considered and adjudged by the court that George 
Dacres, defendant, is the owner of the premises described in the 
complaint in this action, to wit: 


The N. E. } of the N. W. } and the N. E. } of sec. # 20 and the 
S. W. } of sec. = 17, T. # 7 north, range # 36 east, in fee simple title, 
and every part thereof; and it is further considered and adjudged 
that the defendant recover of the pli aintiff the costs and disburse- 
ments of this action, taxed at $29.65, and that execution issue there- 
for. 


(Signed) S. C. WINGARD, Judge, &e. 
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77 In the District Court of Washington Territory and for the 

First Judicial District Thereof, Holding Terms at Walla 

Walla for the Counties of Walla Walla and Franklin, in said Ter- 
ritory. 


Hotton Parker, Plaintiff, ] Bill of Exceptions and Statement of 
VS. the Evidence in the Above-Entitled 
GEORGE Dacres, Defendant. ( Cause. 


se 1t remembered that this cause came on for hearing on the 28th 
day of November, 1884, whereupon the following proceedings were 
had: A jury wascalled and empannelled to try the cause. 

J. D. Laman, was called and sworn as witness for the plaintiff, 
testified that he was a justice of the peace and real estate agent, and 
had been for the past six years, in Walla Walla city; that he had 

some knowledge of the rental value of real estate and houses 
78 in the immediate vicinity of the property described in the 

complaint; that the house and garden would be worth $20.00 
per month for the past six years. 

D. M. Jessie, sworn as witness for plaintiff, testified that he had 
some knowledge of the rental value of the property; for the last 
six years was a gardener, fruit-raiser, and farmer by occupation. 
The house was worth $15.00 per month, the bottom land, consisting 
of about 40 or 50 acres, worth $12 to $15 per acre per year. 

J. M. MeFarland testified he had some knowledge of the rental 
value of land in that vicinity; way I[ figure it is from what I have 
realized on rental land—make it $5.60 per acre. Cross: Make it $5.60 
— acre for any other year for wheat land, generally summer fallow 
every other vear. 

H. Parker: Have some knowledge of the rental value of land in 

that vicinity for wheat purposes. The upland is worth $5.00 
79 peracre, cash. I knew Edward Sheil, who made deeds marked 
5 and 6. 

Cross: Don’t know of only one place out there renting for cash. 
That is the Al. Low place. I determine the cash value from what 
can be realized from the products of the place. Usual rents are one- 
third or, in grain, ten bushels per acre. 

I knew Edward Sheil, the defendant in the case of Almos H. 
Reynolds vs. Edward Sheil, as a resident of Walla Walla county 
from 1863 te 1875. [I never knew any other Edward Sheil. If 
there had been any other man of that name in said county I think 
|! would have known him. 


Here plaintiff introduced in evidence deeds and patents hereto 
annexed and madea part of this bill of exceptions, marked Ex. 
Nos. one (1), two (2), three (5), four (4), five (5), and six (6). 

Defendant objected to deeds Nos. five (5) and six (6) on the grounds 
that they did not prove or tend to prove the title alleged by the 
plaintiff im his complaint herein ; objection overruled ; exception 
allowed. 
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80 J. B. Witson testified that he was a surveyor; that there 
was about 45 acres of the bottom land. 


Plaintiff rested. 


Whereupon defendant, George Dacres, was called and sworn as a 
witness for defendant, who testified as follows: I was present on the 
fourth (4th) day of August, 1874, when the property described in 
the complaint was sold by the sheriff of Walla Walla county,in the 
case of Almos H. Reynolds vs. Edward Sheil; that said [Edward 
Sheil was present at said sale; that said Sheil made no objections 
to said sale, and he, at the time of such sale, had a conversation 
with said Sheil in which said Sheil said he intended to redeem said 
property from such sale if he could raise the money, and would 
know in a few days whether he could raise the money or not; that 
in about one week thereafter said Sheil informed the defendant that 

he could not raise the money, and then and there delivered 
§1 the possession of said premises to this defendant, and that 

ever since said date I has held the same and now holds the 
same as purchaser at said sheriff’s sale. 


To all of which evidence the plaintiff excepted at the time, save 
that portion in regard to the defendant’s being in possession of the 
premises, on the ground that said evidence was immaterial, irrele- 
vant, and incompetent. Objections overruled ; ruling excepted to 
by plaintiff, and exception allowed. 


Defendant testified that the land was not worth more than one 
dollar per acre, including house and garden, since he had been in 
it: that he had not realized more than that amount clear out of the 
land; that the rents were not worth any more than the improve- 
ments he had put upon the land; that the barn he put on cost 
$3,000.00; improved the house about $700.00; put 4 or 5 small 
houses on the place, cost $200.00 or $300.00 each; put a good 

rail-fence all around the place; rails cost about $9.00 per 
82 hundred; broke the most of the place; breaking cost $2.00 
per acre. 


Here defendant put in evidence transcript of record, hereto an- 
nexed and made a part hereof, marked Ex. #8. Plaintiff objected 
on the grounds that it was immaterial, irrelevant, and incompetent. 
Objection overruled and exceptions allowed. 

Here defendant put in evidence deed, marked Ex. #7, hereto at- 
tached and made a part hereof. Plaintiff objected on the grounds 
that it was made by a sheriff instead of a master in chancery, and 


~ without authority in law; objection overruled and exception al- 


lowed. 
Defendant rested. 


Whereupon the court instructed the jury as follows: “ Gentlemen 
of the jury, I instruct you that upon the whole evidence the defend- 
ant is entitled to a verdict;” to which instruction the plaintiff then 
and there excepted, and the exception was allowed. 
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83 Patent. 


United States 
to Pre-emption Certificate No. 43. 
John Shauble. 


The United States of America to all to whom these presents shall 
come, Greeting : 

Whereas John Shauble, of Walla Walla county, Washington Ter- 
ritory, has deposited in the General Land Office of the United States 
a certificate of the register of the land office at Vancouver, whereby 
it appears that full payment has been made by the said John 
Shauble, according to,the provision of the act of Congress of the 24th 
of April, 1820, entitled “An act making further provision for the 
sale of the public lands,” for the northwest quarter of the northeast 

quarter and the north half of the northwest quarter of sec- 
84 tion 20, in township seven north, of range thirty-six east, in 

the district of lands subject to sale at Vancouver, Washington 
Territory, containing one hundred and twenty acres according to 
the official plat of the survey of the said lands returned to the 
General Land Office by the surveyor general, which said tract has 
been purchased by the said John Shauble: 

Now, know ye that the United States of America, in consideration 
of the premises and in conformity with the several acts of Congress 
in such case made and provided, have given and granted and by 
these presents do give and grant unto the said John Shauble and to 
his heirs the said tract above described ; to have and to hold the 
same, together with all the rights, privileges, immunities, and ap- 
purtenances of whatsoever nature thereunto belonging, unto the 
said John Shauble and to his heirs and assigns forever. 

In testimony whereof I, Abraham Lincoln, President of the 

SO United States of America, have caused these letters to be 

made patent and the seal of the General Land Office to be 
hereunto affixed. 


Given under my hand, at the city of Washington, the first day of 
April, in the year of our Lord one thousand eight hundred and 
sixty-five, and of the Independence of the United States the eighty- 
ninth. 

[u.s.] By the President : 
ABRAHAM LINCOLN. 

By EDW. D. NEILL, Secretary. 

I. N. GRANGER, 
Recorder of the General Land Office. 


Kxamined. 
Recorded vol. 1, page 22. 
Reeorded March 17th, 1870. 
H. M. CHASE, 
Co. Auditor. 
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86 TERRITORY OF WASHINGTON, | ... 
County of Walla Walla, {°° 


I, W. C. Painter, county auditor of the above-named county, 
hereby certify that the foregoing transcript is a true and correct 
copy of the original, carefully compared by me, as the same now 
appears of record in my office, on page 113 of Book “ G” of Deeds, 
records of Walla Walla county, W. T. 

Witness my hand and official seal this 18th day of November, 
A. D. 1884. 

W. C. PAINTER, 
County Auditor. 
[Seal of Co. Auditor. ] : 


ae. 2. 
Filed Nov. 25, 1884. 
A. REEVES AYRES, Clerk. 


87 Patent. 
United States to Philip Shauble. 


The United States of America to all to whom these presents shall 
come, Greeting : 

Whereas, in pursuance of the act of Congress approved March 
3rd, 1855, entitled “An act in addition to certain acts granting 
bounty lands to certain officers and soldiers who have been engaged 
in the military service of the United States,” there has been deposited 
in the General Land Office warrant 108,414, for i60 acres, in favor 
of Joseph Hancock, teamster, Quartermaster’s Department, war with 
Mexico, with evidence that the same has been duly located upon 

the southwest quarter of section seventeen, in township seven 
88 north, of range thirty-six east, in the district of lands subject 

to sale at Vancouver, Washington Territory, containing 160 
acres, according to the official plat of the survey of the said land 
returned to the General Land Office by the surveyor general, the 
said warrant having been assigned by the said Joseph Hancock to 
Philip Shauble, in whose favor said tract has been located: 

Now, know ye that there is therefore granted by the United States 
unto the said Philip Shauble, as assignee as aforecaid, and to his 
heirs the tract of land above described ; to have and to hold the said 
tract of land, with the appurtenances thereof, unto the said Philip 
Shauble, as assignee as aforesaid, and to his heirs and assigns for- 
ever, subject to any vested and accrued water rights for mining, 
agricultural, manufacturing, or other purpose, and rights to ditches 

and reservoirs used in connection with such water rights as 
89 may be recognized by the local customs, laws, and decisions 
of courts, and also subject to the right of the proprietor of a 
vein or lode to extract and remove his ore therefrom should the 
same be found to penetrate or intersect the premises hereby granted 


as provided by law. 
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In testimony whereof I, Ulysses S. Grant, President of the United 
States of America, have caused these letters to be made patent and 
the seal of the General Land Office to be hereunto affixed. 

Given under my hand, at the city of Washington, the second day 
of January, in the year of our Lord one thousand eight hundred and 
seventy-four, and of the Independence of the United States the 
ninety-eighth. 

By the President : 

U. S. GRANT, 
sy S. D. WILLIAMSON, Secretary. 
L. kK. LIPPINCOTT, 
[ SEAL. | Recorder of the General Land Office. 


90 tecorded vol. 672, page 19. 


TERRITORY OF WASHINGTON, | saa 
County of Walla Walla, f°’ 


|, W. C. Painter, county auditor of the above-named county, 
hereby certify that the foregoing is a true transcript of the original 
patent filed in my office for record November 17th, 1884, at 1.20 
p.m. 
Witness my hand and official seal this 17th day of November, 
A. D. 1884. 
[SEAL. | W. C. PAINTER, 


County Auditor. 


Ex. 2. 
Kiled Nov. 25th, 1884. 
A. REEVES AYRES, Clerk. 


9] Deed. 


John Shauble to Edward Sheil. 


This indenture, made the seventh day of July, in the year of our 
Lord one thovsand eight hundred and eighty-seven, between John 
Shauble, of the county of Walla Walla, in the Territory of Wash- 
ington, of the first part, Edward Sheil, of the same place, the party 
of the second part, witnesseth : That the said party of the first part, 
for and in consideration of the sum of thirty-five hundred ($3,500.00) 
dollars, gold coin of the United States of America, to him in hand 
paid, the said party of the second part, the receipt whereof is hereby 
acknowledged, have granted, bargained, sold, aliened, remised, re- 
leased, conveyed, and confirmed, and by these presents do grant, 
bargain, sell, alien, release, convey, and confirm, unto the said party 

of the second part and to his heirs and assigns forever 
92 all the the certain lot, piece, or parcel of land situate, lying, 
and being in the county of Walla Walla, Territory of Wash- 
ington, and bounded and particularly described as follows, to wit : 


(I. R. stamp, 3.50, cancelled. ] 


The north half of the northwest and the northwest quarter of the 
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northeast quarter of section twenty (20), township seven (7) north, 
of range thirty-six (36) east, containing one hundred and twenty 
(120) acres, according to the United States certificate thereof, in the 
county and Territory as above said— 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or in anywise appertaining, 

and the reversion and reversions, remainder and remainders, 
93 rents, issues, and profits thereof, and also all the estate, right, 

title, interest, property, possession, claim, and demand what- 
soever, as well in law as in equity, of the said party of the first part 
of, in, or to the said premises and every part and parcel thereof, 
with the appurtenances: 

To have and to hold all and singulir the said premises, together 
with the appurtenances, unto the said party of the second part, his 
heirs and assigns, forever. 

And the said party of the first part and his heirs the said prem- 
ises in the quiet and peaceable possession of the said party of the 
said party of the second part, his heirs and assigns, against the said 
party of the first part and his heirs and all and every person and 
persons whomsoever lawfully claiming or to claim the same shall 
and will warrant and by these presents forever defend. 

[In witness whereof the said party of the first part has hereunto 
set his hands and seals the day and year first above written. 


94 JOHN SHAUBLE. [seat.] 


Signed, sealed, and delivered in presence of— 
A. H. SIMMONS. 
B. L. SHARPSTEIN. 


TERRITORY OF WASHINGTON, | 
County of Walla Walla, — j 


a NSS & 


Be it remembered that on the seventh day of July, A. D. one 
thousand eight hundred and seventy, before me, the undersigned 
authority in and for the said county and Territory, personally ap- 
peared John Shauble, whose names are subscribed to the foregoing 
instrument as the party thereto, personally known to me to be the 
individual described in and who executed the said foregoing instru- 
ment, and who has acknowledged to me that he executed the same 
freely and voluntarily and for the uses and purposes therein men- 

tioned. 
95 [In witness whereof I have hereunto set my hand and seal 
of office the day and year in this certificate first above 
written. 
A. H. SIMMONS, [sEAx.] 
Notary Public. 


Recorded July 8th 1870. 


H. M. CHASE, 


Co. Auditor. 
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TerRRITORY OF WASHINGTON, ! 
. . , . SS. 
County of Walla Walla, 


I, W. C. Painter, county auditor of the above-named county, 
hereby certify that the foregoing transcript is a true and correct 
copy of the original, carefully compared by me, as the same now 
appears of record in my office, on page 317 of Book “G” of Deeds, 
records of Walla Walla county, W. T. 

Witness my hand and official seal this 18th day of November, 

A. D. 1884. 
96 W. C. PAINTER, 
County Auditor. 


J 


[Seal of County Auditor. | 


Kx. 3. 
Filed Nov. 25, 1884. 
A. REEVES AYRES, Clerk. 


Deed. 
Philip Shauble to Edward Sheil. 


This indenture, made the 8th day of August, in the year of our 
Lord one thousand e ight hundred and seventy, between Philip Shau- 
ble for himself and as guardian of his wife ‘Wilheminie Sh: auble, 
now insane, by authority of letters of guardianship issued by the 
probate court in and for said county of Walla Walla, the parties of 

the first part, and Edward Sheil, all of Walla Walla county, 
U7 the party of the second part— 

Witnesseth: That the said parties of the first part, for and in 
consideration of the sum of fifteen hundred dollars, coin of the 
United States of America, to them in hand paid by the said party 
of thesecond part, the receipt whereof is hereby acknowledged, have 
granted, bargained, sold, aliened, remised, released, conveyed, and 
confirmed, and by these presents do grant, bargain, sell, alien, re- 
mise, release, convey, and confirm, unto the said party of the sec ond 
part and to his heirs and assigns forever all that certain lot, piece, 
or parcel of land situate, lving, and being in the county of Walla 
Walla, Territory of W ashington, and bounded and particularly 
described as follows, to wit: 

The southwest quarter of the northwest quarter and the north- 
west of the southwest quarter of section twenty (20), township seven 

(7) north, of range thirty-six (56) east, excepting, reserving 
98 therefrom all lots or pieces heretofore sold and conveyed by 

the said parties of the first part or either of them; also the 
southwest quarter of section seventeen (17), township seven (7) 
north, of range thirty-six (36) east, of the Willatnette meridian, in 
the (L. R. stamp, 1.50 cancelled) district of lands subject to sale at 
the land office at Vancouver, together with all and singular the 
tenements, hereditaments, and appurtenances thereunto belonging 
or 1n anywise appertaining, and the reversion and reversions, re- 
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mainder and remainders, rents, issues, and profits thereof; and also 
all the estate, right, title, interest, right of dower, property, pos- 
session, claim, and demand whatsoever, as well in law as in equity, 
of the said parties of the first part of, in, or to the said premises 
and every part and parcel thereof, with the appurtenances; to have 
and to hold all and singular the said premises, together with 
99 the appurtenance unto the said parties of the second part, 
their heirs and assigns, forever; and the said parties of the 
first part and their heirs the said premises in the quiet and peace- 
able possession of the said party of the second part, his heirs and 
assigns, against the said parties of the first part and their heirs and 
against all and every person and persons whomsoever lawfully 
claiming or to claim the same shall and will warrant and by these 
presents forever defend. 

In witness whereof the said parties of the first. part have here- 
unto set their hands and seals the day and year first above written. 

PHILIP SHAUBLE, [SEAL. ] 

WILHELMENA SHAUBLE, [seat] 

By PHILIP SHAUBLE, Guardian. 


Signed, sealed, and delivered in presence of— 
A. H. SIMMONS. 
B. L. SHARPSTEIN. 


100 TERRITORY OF WASHINGTON, | 
County of Walla Walla, j 


> SS > 


Be it remembered that on this 8th day of August, A. D. one thou- 
sand eight hundred and seventy, before me, the undersigned au- 
thority in and for the said county and Territory, personally appeared 
Philip Shauble, whose name is subscribed to the foregoing instrument 
as the party thereto, personally known to me to be the individual 
described in and who executed the said foregoing instrument, and 
who has acknowledged to me that he executed the same freely and 
voluntarily and for the uses and purposes therein mentioned. 

And I further certify that the records of said probate court show 
the appointment of said Philip Shauble as guardian on the first day 
of November, A. D. 1865, of the said Wilhelmena Shauble, wife of 
the said Philip Shauble. 

In witness whereof I have hereunto set my hand and seal 
101 — of office the day and year in this certificate first above writ- 
ten. 
A. H. SIMMONS, [t. s.] 
Notary Public. 


Recorded August 10th, 1870. 
H. M. CHASE, 


Co. Auditor. 
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TERRITORY OF WASHINGTON, | .. 
Jounty of Walla Walla, has. 

I, W.C. Painter, county auditor of the above-named county, hereby 
certify that the foregoing transcript is a true and correct copy of the 
original, carefully compared by me, as the s same now appears of rec- 
ord in my office, on page 367 of Book “G” of Deeds, records of 
Walla Walla county, W. T. 

Witness my hand and official seal this 17th day of November, 
A. D. 1884. 

[Seal of County Auditor. | 
Ex. 4. | W. C. PAINTER, 
Auditor. 
102 Filed Noy. 25, 1884. 
A. REEVES AYRES, Clerk. 


Deed. 
Edward Sheil to H. Parker. 


This indenture, made the twenty-ninth day of April, A. D. eighteen 
hundred and seventy-six, between Edward Sheil, formerly of Walla 
Walla county, Washington Territory, the party of the first part, and 
H. Parker, of Walla Walla county, Territory of Washington, the 
party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
five dollars to him in hand paid, the receipt whereof is hereby 
acknowledged, hath granted, bargained, sold, remised, confirmed, 

and quitclaimed unto the said party of the second part and 
103 ~=to his heirs and assigns forever all the right, title, and in- 
terest of the said party of the first part in and to all those cer- 
tain lots, pieces, or parcels of land situate, lying, and being in the 
county of Walla Walla, Territory of Washington, to wit, the property 
deseribed in the deed — trust from the said party of the first part 
to the said party of the second part, dated on or about the Ist day 
of October, 1874, and recorded on page 614, Book “ L,” of of Deeds 
of Walla Walla county records, in said Territory of Washington, to- 
gether with all and singular the tenements, hereditaments, and ap- 
purtenances thereunto belonging or in anywise —, and homestead 
right and dower; to have and to hold all and singular the above 
mentioned and described premises, together with the appurtenances, 
unto the said party of the second part, his heirs and assigns, for- 
ever. 
[n witness whereof the said party of the first part hath 
104. hereunto set his hand and seal the day and year first above 
written. 


EDWARD SHEIL. [seat] 


Signed, sealed, and delivered in presence of— 
GEO. H. JONES. 
JAMES WALTON. ' 
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STATE OF OREGON, ; 
County of Marion, 


Be it remembered that this 29th day of April, A. D. one thousand 
eight hundred and seventy-six, before me, a commissioner for Wash- 
ington Territory in and for said county and State, personally ap- 
: peared Edward Sheil, whose name is subscribed to the foregoing 
instrument as Ist party thereto, personally known to me to be the 
individual described in and who executed the said foregoing instru- 
ment, and who acknowledged to me that he executed the same freely 

and voiuntarily for the uses and purposes therein mentioned. 
105 In witness whereof I have hereunto set my hand and 
official seal the day and year in this certificate first above 
written. 
GEO. H. JONES, 
A Commissioner of Deeds for Washington Territory. 
it. 8. 

Recorded October 19th, 1876. 

R. JACOBS, 
County Auditor. 


TERRITORY OF WASHINGTON, | 
County of Walla Walla, j 


[, W. C. Painter, county auditor of the above-named county, 
hereby cerufy that the foregoing transcript is a true and correct 
copy of the original, carefully compared by me, as the same appears 
of record in my office, of page 466 of Book “ N” of Deeds, records of 
Walla Walla county, W. T. 

Witness my hand and official seal this 19th day of November, 

1884. 
106 W. C. PAINTER, [seat. ] 


County Auditor. 
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Filed Nov’r 25th, 1884. 
A. REEVES AYRES, Clerk. 


Ex. 5. 
Deed. 
Edward. Sheil to H. Parker, trustee. 


This indenture, made the first day of October, A. D. eighteen 
hundred and seventy-four, between Edward Sheil, of Walla Walla 
county, Territory of Washington, the party of the first part, and H. 
Parker, of the same place, trustee, for the uses and purposes herein- 
after recited, the party of the second part, witnesseth: 

That the said party of the first part, for and in consideration of 

the sum of five dollars, lawful money of the United States, to 
107 him in hand paid, the receipt whereof is hereby acknowl- 
edged, has granted, bargained, sold, aliened, released, con- 
veyed, and confirmed, and by these presents do- grant, bargain, sell, 
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‘ alien, release, convey, and confirm, to the said party of the second 


part, to his heirs and assigns, forever the following-described tracts 
or parcels of real estate situate, lying, and being in the county of 
Walla Walla, Territory of Washington, and more particularly de- 
scribed as follows, to wit: The northwest } of northeast 4, northeast 
L of northwest 4 | and lot 1, see. 32, t’p 7, R. 34, LO1 yyy acres, and E-. 
of N. E.¢andS8. W. } of N. E. J. see. 22, an d W. kof N. W. 4, see. | 03.7 
7,8. 36, 2000 acres, and N.3 lof 5. i. 4, N. BE. of S. W. + and lot 4, sec. 
oo, 1. 8, R. 3d 134,20, acres, and S E. 1 of sec. 17, T. 7, R. 36, 159 
acres, except one acre in S. E. corner deeded to Walla Walla city 
for hospital, and W. dof S.E.4 and 8.4 of S. W. ty sec. 27, f. 7, range 
30, 160 acres, and 8S. W. fof S. E.} and 8.4 of 8S. W. 4, see. 30, 
108 and N. 34 of N. E. } and N. # of 'N. W. 1 of sec. 3 T. 8, R. 
36, 287706 acres, and N. W. i of N. E.} and EK. 3 of N. W. 
t and N. W. 4 1 of S. W. 4, sec. 12, T. 7, R. 35, 160 acres, and N. W. 4 
of S. EK. }, sec. 23, T. 8, R. 36, 40 ie all the foregoing- described 
land being patented from the United States to the party of the first 
part; and 8. W. } of sec. 17, T. 7, R. 56, the same being described 
in deed from Philip Shauble to the party of the first “part, dated 
August 8th, 1870, and recorded in Walla Walla county records Au- 
gust 10th, 1870, in Reeord of Deeds, Book “ G,” page 367 ; also all 
that portion described in said deed as the S. W. 4 of N. W. } and 
N. W. } of S. W. } of the same sec., township, and range, excepting i 
| and reserving hers from all lots and pieces excepted in said deed : 
| also those pieces and pi arcels he retofore deeded by the : said party of . 
| the first part, and N. 3 of N. W.4,N. W. 4} of N. E. }, sec. 20, T. 7, 
| R. 36, the same being described in the deed from Sain Shauble to 
the party of the first part, dated July 7, 1870, recorded in 
109 Walla county records of deeds July 8, 1870, in Book G, page 
317, the same description containing Sheil’s second addition 
to Walla Walla city, except all lots, pieces, and parcels of land : 
| | heretofore deeded by the party of the first part, and lots 1, 2, 9, and 
| 10, in block 53, and lots 1, 2, 3, 4, and 5, in bloek 52, and lots 3 and 


’ 


| | 4,in bloek 5, and lots 1 and 9, in block 4, and lots 9 and 10, in 
a block 3, and all of block H, and lots 1, 2, 3, 4, 5, 6,7, 9, and 10, in 
Zz bloek 2. 1 a - hae 11, 12, 18, 14, 15, 16, and 17, in block I,and 
i | lots, 3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, and 15, in block 8. All the 
| above aos lots are in what is known as Shauble’s addition to Walla 
| Walla city, and included in the above description as referred to in 
| the above description as referred to in the above Philip Shauble 
| deed. 
| All of lots 1, 2, 3, 4, 5, 6, 7, 8.9, and 10, in block 2, with lots 1 
| and 2, in block 8, may have been deeded to W. B. Thomas, but 
bonded back by said Thomas to the party of the first 
110 ~~ part; also all of block- P, N, and J and lots 1, 2, 3, 4, 5, 
and 6,in block Kk, the same being in what is known as 
Shiel’s addition to the city of Walla Walla, and also included 
in the description of the aforesaid Phillip Shauble deed; and 
all of blocks 2, 3, 6, 7, 8, 9, 10, 11, 12, 14, 16, 17, and 18, M, R, S, 
T, U, V, W, and lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 29, 30, 31, 32, 33, 34, 35, 36, 37, and 38, in block 
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Q, in Shiel’s second addition to Walla Walla city, and included in the 
above description of the land described in the aforesaid John Shauble 
deed to the party of the first part; and lot No. 5, in block No. 5, in 
the city of Walla Walla, as per deed from J. H. Moors and wife to 
the party of the first part, dated April 28th, 1870, and recorded in 
records of Walla Walla county, in Book G of Deeds, page 243 ; also 
lot 6, in block 5, of the city of Walla —, as per deed of said city to 
the party of the first part, recorded in Book G of Deeds, page 34 ; 
also all, part, or portion of lots 4,in block 12, commencing at a point 
on the south side of Main street, distance 95 feet eight inches from 
N. W. corner of block 12, at the N. E. corner of the land purchased 
from J. D. Agnew by O. Brechtel, and fronting thence easterly 
111 along the south side of Main street twenty-five feet and one 
inch and extending back one hundred and twenty feet to the 
alley in {block 12; also lot 7,in block 5, and W. 4 of lot No. 8, in 
said block 5, fronting 90 feet on the west side of Main street and ex- 
tending back one hundred and twenty feet to the alley in said 
block, as per deed of the city of Walla Walla to the said party of 
the first part; and also any and all other real estate estate owned or 
belonging to the party of the first part—that is, in Walla Walla 
county, Territory of Washington—together with all and singular the 
tenements, hereditaments, and appurtenances thereunto belonging 
or In anywise appertaining, and the reversion and reversions, re- 
mainder and remainders, rents, issues, and profits thereof, and also 
all the estate, right, title, interest, homestead, property, possession, 
claim, and demand whatsoever, as well in law as in equity, of the 
said party of the first part of, in, or to the above-described premises 
and every part and parcel thereof, with the appurtenances; to have 
and to hold the above-described premises, with the appurtenances, 
unto the said partv of the second part, his heirs and assigns 
112 ~—_ assigns, forever; but this conveyance of the aforesaid property 
to the party of the second part is in trust for the uses and 
purposes hereinafter recited and referred to. 

Whereas Edward Shiel, the party of the first part, is the rightful 
redem-tioner of such of the aforesaid real estate as has been sold 
under mortgage and judgments and execution ; and whereas other 
portions of the aforesaid real estate are under mortgage: and 
whereas said party is owing, in addition to the above, in gold coin, 
$40.50 to Martin Campbell; $53, note, W. 5S. Byers; $111, note to 
Wm. O’Donnell; $50 to Dusenbery Brothers ; $100 toStein; about 
$130 to Baker and Boyer, and several small amounts to various 
persons : 

The said H. Parker, party of the second part, his heirs and as- 
signs, is and are to proceed to sell, convey, dispose of as speedily as 
possible the aforesaid property, and — the proceeds thereof to pay to 
the party of the first part five hundred dollars, gold coin, if no ob- 

jection be made to him in writing by any of the creditors 
113 before paying the same, and pay off such of those who bid 
in land at the aforesaid sales as may seem meet to him, and 
have the property so redeemed in his name in trust and sell the same 
for the purposes hereof, and pay off the claims of the aforesaid cred- 
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bid as aforesaid, the receipt whereof is hereby acknowledged, has 
bargained, sold, assigned, conveyed, and confirmed, and by 
119 these presents does grant, bargain, sell, assign, and convey 
and confirm, unto the said party of the secona part and to 
his heirs and assigns forever the following-described real estate, de- 
scribed in said order of sale as follows, to wit: 

The N. E. 4 of the N. W. 4 and the N. W. } of the N. E. } of sec- 
tion No. 20 (N. E. | of N. W. } and N. W.4 of N. E. + of section No. 
20), and the southwest quarter of section No. 17, township 7 north, 
of range 36 east, situated in the county of Walla Walla aforesaid, 
with all and singular the tenements, hereditaments, and appurte- 
nances thereto belonging or in anywise appertaining; to have and 
to hold the same to the said party of the second part, his heirs and 
assigns, forever. 

In witness-whereof the said party of the first part hath hereunto 
set his hand and seai the day and year first above written. 

B. W. GRIFFIN, [srat.] 
Late Sheriff of Walla Walla Co. 


Signed, sealed, and delivered in presence of— 
SILAS J. DAY. 
E. D. FONDRAY. 


STATE OF OREGON, | _. 
County of Jackson, f 7 

120 On this 17th of July, A. D. one thousand eight hundred 

and seventy-six, personally appeared before me, E. D. Fon- 
dray, county clerk and ez officio clerk of the county court in and for 
the said county of Jackson, B. W. Griffin, late sheriff of Walla 
Walla county, W. 'T., whose name is subscribed to the annexed in- 
strument as the party thereto, personally known to me to be the 
same person described in and who executed the said annexed instru- 
ment as the party thereto, who duly ackno-ledged to me that he 
executed the same as such late sheriff freely and voluntarily and for 
the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court the day and year in this certificate first above 
written. 

[ SEAL. ] . E. D. FONDRAY, 
County Clerk. 
WASHINGTON TERRITORY, | ... 
Walla Walla County, f°" 
I hereby certify that the foregoing deed has been presented 
121 to meand has been duly entered of record in the book of 
levies in my office. 

In testimony whereof I have hereunto set my hand and affixed 

the seal of the district court this 18th day of June, 1884. 
[SEAL. | 
A. REEVES AYRES, 
Clerk District Court. 
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Filed June 19th, 1884, at 9.30 a. m. 
Recorded at request of B. L. Sharpstein. 
W. C. PAINTER, Auditor. 


TERRITORY OF WASHINGTON, | 
County of Walla Walla, j 


I, W.C. Painter, county auditor of the above-named county, hereby 
certify that the foregoing transcript is a true and correct copy of the 
original, carefully compared by me, as the same now appears of 
record in my office,on page 53 of Book 33 of Deeds, records of 
Walla Walla county, W. T. 

Witness my hand and official seal this the 6th day of November, 
A. D. 1884. 

[SEAL. ] W. C. PAINTER, 


County Auditor. 


88. 


ec Nov. 25th, 1884. 
A. REEVES AYRES, Clerk. 


Transcript. A. H. Reynolds vs. E. Shiel. 


TERRITORY OF WASHINGTON, | wa 
County of Walla Walla, Pia 


In the District Court, First Judicial District. 


ALMAS H. REYNOLDs, Plaintiff, ) 
US. >In Equity. 
KpDWARD Suter, Defendant. 


To Wm. H. Andrews, Esq., clerk of said court. 

Str: You will please issue a subpcena in the above-entitled suit, 
which is brought to foreclose a mortgage against the above-named 
defendant, and make the same returnable on the first Monday of 
August, 1875. 

Yours, &c., B. L. SHARPSTEIN, 
Solicitor for Complainant. 

Endorsed: Precipe. Filed July 9th, 1873. Wm. H. Andrews, 

clerk. 


125 Subpena in Chancery. 
TERRITORY OF WASHINGTON, County of Walla Walla: 


In the District Court of the First Judicial District of Washington 
Territory. 
AutMAS H. Reyno tps, Plaintiff, vs. Epvwarp SHIEL, Defendant 
The United States of America to Edward Shiel, Greeting: 


We command you that you personally appear before our judge of 
the first judicial district of the Territory of Washington, in our court 
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of chancery, on the first Monday in August, A. D. 1873, wheresoever 
the said court shall then be, to answer to a bill of complaint exhibited 
against you in our said court by Almas H. Reynolds, complainant, 
and to do and to receive what our said court shall consider in that 
behalf, and this you are not to omit, under the penalty of five hun- 

dred dollars. oar 
124 Witness the Hon. Joseph R. Lewis, judge of the distriet 

court of the first judicial district of Washington Territory, 
with the seal of said court affixed, at Walla Walla city and county, 
Washington Territory, this 9th day of July, A. D. 1875. 

[SEAL. | , WM. H. ANDREWS, 
Clerk & Register. 


The defendant is required to enter his appearance in the above 
cause in the clerk’s oftice of this court on or before the first Monday 
in August, A. D. 1873, or the bill may be taken pro confesso. 

WM. H. ANDREWS, 
Clerk and Register 
B. L. SHARPSTEIN, 
Solicitor for Complainant. 


Endorsed. 


TERRITORY OF WASHINGTON, | 
County of Walla Walla, — | 
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na 
I hereby certify that I have served the within subpcena and bill 
in equity on Edward Sheil by delivering to him personally a cer- 
tified copy hereof in said county and Territory on the 9th day of 
July, A. D. 1878. 
Certified to by Wm. H. Andrews, clerk, to be a true copy. 
B. W. GRIFFIN, Sheriff, 
By F. KIMMERLY, Deputy. 
Fees, $5.00. 
| , 
125. ‘TERRITORY OF WASHINGTON, | _. | 
County of Walla Walla, {°° 7 
In the District Court, First Judicial District. 
d 


AutMAS H. Reynounps, Pleintiff, 
vs. Bill to Foreclose Mortgage. . 
KDWARD SHIEL, Defendant. 


To the Hon. J. R. Lewis, judge of the district court of the first s\~ 
judicial district of Washington Territory : 

Almas H. Reynolds,a resident of Walla Walla county, in the Ter- 
ritory of Washington, and a citizen of said Territory, brings this his § 
bill of complaint against Edw. Shiel, a resident of Walla Walla 
county and a citizen of Washington Territory, and thereupon your 
orator says— 

That on the 7th day of July, 1870, the defendant, Edward Sheil, 


. > 
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made his promissory note in writing in the words and figures fol- 
lowing, to wit: 


126 $1,000. WaLtia Watta, July 7th, 1870. 


On the second day of April next I promise to pay John 
Shauble or order the sum of one thousand dollars in U.S. gold coin, 
with interest at the rate of one per cent. per month, for value re- 
ceived. 


EDW. SHEIL. 


And the defendant then and there delivered the said note to one 
John Shauble, and on the said 7th day of July, 1870, the said de- 
fendant made his certain other promissory note in writing in the 
words and figures following to wit: 


$1,000. WALLA WALLA, July 7th, 1870. 


On or before the 7th day of July, 1872, I promise to pay John 
Shauble or order the sum of one thousand dollars in U.S. gold 
coin, with interest at the rate of one per cent. per month, interest 
payable annually, for value received. 


EDW. SHIEL. 


And the defendant then and there delivered tlie said last- 

127 mentioned note to the said John Shauble, and on the said 

7th day of July, 1870, the said defendant made his other cer- 

tain promissory note in writing in the words and figures following, 
to wit: 


$1,064. WaLtLa Watia, July 7th, 1870. 


On or before the 7th day of July, 1873, I promise to pay to John 
Shauble or order the sum of one thousand and sixty-four dollars in 
U.S. gold coin, with interest at the rate of one per cent. per month, 
interest payable annually, for value received. 


EDW. SHIEL. 


And then and there delivered the same tothe said John Shauble; 
and thereupon the said defendant duly made, executed, and de- 
livered to the said John Shauble his mortgage, dated on the 8th 
day of August, 1870, by which said mortgage the said Edward Shiel, 
defendant, bargained and sold to the said John Shauble, his heirs 

and assigns, all the following-described premises situate, lying, 
128 and being in the county of Walla Walla and Territory of 
Washington, and particularly described as follows, to wit: 

“The northeast quarter of the nortliwest quarter and the north- 
west quarter of the northeast quarter of section No. twenty (20) and 
the southwest quarter of section No. seventeen (17), all in township 
No. 7 (seven) north, of range number thirty-six (36) east, of the 
Willamette meridian, containing two hundred and forty acres,” 
together with all the hereditaments and appurtenances thereunto be- 
longing; which conveyance was, nevertheless, upon the condition 
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that the same should be void if the sum of money mentioned in 
the said promissory notes should be “ made” according to the con- 
ditions of said notes, but in case default should be made in the pay- 
ments of said principle sums and interest or any part thereof, then 
the said John Shauble, his heirs or assigns, was empowered and 
authorized by said mortgage to. sell the said mortgaged prem- 
ises in the manner prescribed by law, and out of the money 
129 arising from such sale to retain the principal and interest 
due on the said notes, together with the costs and charges of 
such sale and five per cent. on the whole amount found due on said 
notes as solicitor’s fees in the foréclosure suit on said mortgage, whicn 
said mortgage was duly ackno-ledged, and on the 9th day of August, 
A..D. 1870, was duly recorded in the office of the county auditor of 
Walla Walla county, in Book “ B” of Mortgages, on page 451. 

Your orator further shows that on the 28th day of March, 1872, the 
said John Shauble, by an instrumentin writing under his hand and 
seal, duly assigned said notes and mortgage to your orator for value, 
and then and there endorsed and delivered the said notes to your 
orator, and that your orator is now the owner and holder of the said 
notes and mortgage. 

And your orator further shows that no payments have been 
130 madeon the said notesand mortgage or either of them except 
thesum of nine hundred dollars paid and endorsed on said first- 
mentioned note on the 6th day of April, 1872, and thesum of eighty- 
two dollars and sixty-nine cents paid and endorsed on said first-de- 
scribed note on the 27th day of July, 1872, and that there is now due 
your orator on the said notes & mortgage the sum of three thousand 
one hundred and sixty-four and forty-four one-hundredths dollars in 
gold coin; and your orator further shows that no proceedings have 
been had, at Jaw or otherwise, for the recovery of said money or any 
part thereof. 

Wherefore your orator prays that an account be taken of what is 
due your orator on the said notes and mortgage, and that the de- 
fendant be decreed to pay to your orator what shall be found due 
him by a short day to be named by this hon. court, together with 
your orator’s costs and disbursements in this suit and the five per 
cent. on the whole amount found due on the said notes as solicitor’s 

fees in this suit, as stipulated in said mortgage, and that in 
131 default of such payment the defendant and all persons claim- 

ing under him subsequent to the commencement of this suit 
be foreclosed of all equity of redemption or other interests in said 
mortgaged premises, and that the same be sold, and the proceeds of 
such sale be applied to the payment of the costs and expenses of this 
suit and the amount found due your orator on said notes and mort- 
gage, both principal and interest, up to the time of such sale and the 
payment of the five per cent.on the whole amount found due on 
said notes as solicitors’ fees in this suit, and that if the proceeds of 
such sale be insufficient to pay the same the defendant, Edward 
' Shiel, be adjudged to pay any deficiency that may remain after ap- 
plying all the moneys properly applicable thereto, and that your 
orator may have such other and further relief in the premises as 
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equity and good conscience may pertain; and may it please your 
honor to grant unto your orator a writ of subpcena, to be issued out 
of and under the seal of this court, directed to the said Edward 
_ Shiel, defendant, commanding him, on a certain day therein 
132. to be named and under a certain penalty, to be and appear in 
this hon. court, then and there to answer all and singular — 
premises, and to stand to, perform, and abide such further order, 

direction, and decree as may be made against him. 

B. L. SHARPSTEIN, 


Solicitor for Complainant. 


TERRITORY OF WASHINGTON, | 

County of Walla Walla, = j 
Almas H. Revnolds, being first duly sworn, deposes and says that 
he is the complainant in the foregoing bill in equity; that he has 
heard the same read and knows the contents thereof and believes it 


88 - 


to be true. 
A. H. REYNOLDS. 
i Subseribed and sworn to before me this 9th day of July, A. D. 
1873. 


| W. H. ANDREWS, Clerk. 


Endorsed: Billinequity. Filed July 9th,1873. W.H. Andrews, 
clerk. 


g Served July 10th, 1873. 
Sheriff's fees, $5.00. 
| 33 ‘TERRITORY OF WASHINGTON, ai 
County of Walla Walla, 43 
In the District Court, First Judicial District. 
AtmMas H. RrEyYNOLDs, Plaintiff, ) 
vs. In Chancery. 
EDWARD SHIEL, Defendant. 
a ' . 
i Ihe subpoena issued in the above-entitled suit having been re- 
| turned and said return filed herein, and it appearing therefrom that 
Pe said subpoena, together with the bill in this suit, was duly served 
\. on Edward Shiel, defendant, on the 9th day of July, A. D. 1873, by 
delivering to him personally, in the said county of Walla Walla, 


true copies of said subpcena and bill certified by the clerk of this 
court to be such copies, and no appearance having been entered by 
defendant in person or by solicitor, and no plea, answer, or de- 
murrer having been filed herein, therefore,on motion of B. L. Sharp- 
stein, solicitor for complainant, it is ordered and decreed 
q 134 _— that the bill herein be taken pro confesso as to said defendant, 
: Edward Shiel. 
F J. R. LEWIS, Judge. 


September Ist, 1873. 
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Endorsed: Order to take bill pro confesso. Filed Sept. 1st, 1873. 
Wm. H. Andrews, clerk. . 


TERRITORY OF WASHINGTON, } =e 
County of Walla Walla, ina 


In the District Court, First Judicial District. 


ALMAS H. RreyNo.ps, Plaintiff, 
Us. >In Chancery. 
EDWARD SHEIL, Defendant. 


The subpoena and bill of complaint in the above-entitled suit 
having been personally served on the defendant above named, and 
no appearance having been entered by defendant, and no 
135 plea, answer, or demurrer having been filed herein, and the 
bill having been taken pro confesso against defendant, on 
motion of b. L. Sharpstein, Esq., solicitor for complainant, it is 
ordered that this cause be referred to W. A. George, Esq., master in 
chancery of this court, to take an account of what is due and owing 
to complainant for principal and interest on the note and mortgage 
described in complainant’s bill in this. suit and report the same 
with all convenient despatch to this court. 
September Ist, 1873. 


J. R. LEWIS, Judge. 


Endorsed: Order of reference. Filed Sept. 1st, 1878. Wm. H. 
Andrews, clerk. 


136 In the Distriet Court of the First Judicial District of Wash- 
ington ‘Territory. 


A. H. quate. | 
vs. In Chancery. 
EDWARD SHEIL. 


This cause having been by the court referred to W. A. George, 
master in chancery of said court, “to take an account of what is 
due and owing to complainant for principal and interest on the note 
and mortgage described in complainant’s bill in this suit and re- 
port the same with all convenient dispatch to this court,” and the 
said master, having taken said account as by said order directed, 
would respectfully report the same to the court as follows: ' 

That the is due and owing to the said complainant on said 
notes and mortgage the sum of two thousand two hundred and sey- 

enty-nine and fifty-seven one-hundredths dollars in gold coin, 
1387 = as principal, and eight hundred and fifty-seven and fifty- 
nine one-hundredths dollars in like coin, interest up to Sep- 
tember Ist, 1873, making in principal and interest the sum of three 
thousand one hundred and thirty-seven and sixteen one-hundréth- 
dollars in gold coin, and the further sum of one hundred and eighty- 
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iE six and eighty-five one-hundreth- dollars as solicitor’s fees in this 
suit. 
Respectfully submitted, W. A. GEORGE, 
Master in Chancery. 
Master’s fees, $10. 


Endorsed: Report of the master of the amount due complainant. 
Filed Sep. 4th, 1875. Wm. H. Andrews, clerk. 


TERRITORY OF WASHINGTON, | 


County of Walla Walla, { oo 


Be it remembered that at a regular term, to wit, the regular 
September term, A. D. 1873, of the district court of Washington Ter- 
ritory, and for the first judicial district thereof, holding terms at 

Walla Walla, Walla Walla county, in said Territory, begun 
158 and held, at the city of Walla Walla, on Monday, the 22nd 
day of September, A. D. 1873, Hon. J. R. Lewis, sole judge, 
presiding, among other the following proceedings were had, to wit: 


Tenth Judicial Day, October 2nd, 1873. 


AuMAS H. Reyno.ps, Plaintiff, 
US. Decree. 
EDWARD SHEIL, Defendant. 


a B. L. Sharpstein, solicitor for plaintiff. 


This cause came on to be heard at this term and was argued by 
counsel; and thereupon, upon consideration thereof, it is ordered and 
adjudged and decreed that the defendant, Edward Sheil, within 
sixtv davs from this date, pay into this court the sum of three thou- 
sand one hundred and thirty-seven and sixteen one-hundredth- dol- 

lars in gold coin, and interest thereon at the rate of ten per 
139 ~~ cent. per annum in like coin from the first day of September, 

1878, and the further sum of one hundred and eighty-six 
and eighty-five one-hundredth- dollars as solicitor’s fees in this suit, 
and the costs and disbursements of this suit, taxed at thirty and 
twenty one-hundredth- dollars, and, in default of such payments, 
that the sheriff of Walla Walla county, Washington Territory, for 
the time being, who is hereby appointed special master for that pur- 
pose, proceed to sell the mortgaged premises, or so much thereof as 
may be necessary, for gold coin, which premises are situated in Walla 
Walla county, Territory of Washington, and particularly described 
as follows, to wit: 

The northeast quarter of the northwest quarter and the northwest 
quarter of the northeast quarter of section No. twenty (20) and the 
southwest quarter of section No.17, all in township No. seven north, 

of range No. thirty-six east, together with all and singular the 
140 tenements, hereditaments, and -appurtenances thereunto be- 

longing or in anywise appertaining; that the same, or as 
much thereof as may be necessary, be advertised and sold by said 
master as upon execution according to the laws of Washington Ter- 
o 
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ritory ; that the said master pay from the proceeds of said sale, after 
deducting therefrom all accruing costs and the expenses of said sale, 
to the complainant what may be due him as above, and should there 
be a surplus after said payments that he pay it over to Edward 
Sheil. 

That the complainant or any of the parties hereto may become 
purchasers at said sale. 

That the master execute and deliver to the purchaser or pur- 
chasers at said sale good and sufficient deed or deeds in fee simple 
to the premises sold, and forthwith make return of all his doings 

herein to this court; that the defendant, Edward Shiel, pay 
141 ‘to the complainant the balance, ‘if any, that may be due him 

over and above the proceeds of said sale; and that execution 
issue therefor according to law; that from and after said sale the 
defendant, Edward Sheil, shall and do stand absolutely debarred 
and foreclosed of arid from all equity of redemption of, in, and to the 
aforesaid mortgaged premises, or so much thereof as may be sold at 
said sale. 

And it is further ordered, adjudged, and decreed that said de- 
fendant, who may be in possession of said premises, or any person or 
persons who has or who have come in under him or either of them 
pending this suit, deliver up the possession of said premises to said 
purchaser or purchasers at said sale on demand made therefor by 
said purchaser or purchasers and the production of the master’s deed 
ordered to be made. 

And it is further ordered, adjudged, and Cecreed that a 
142 copy of this decree, certified to by the register in chancery of 
this court, be sufficient process herein. 


J. R. LEWIS. Judge. 


TERRITORY OF WASHINGTON, | 
Countu of Walla Walla, j 


SS: 


In the District Court, First Judicial District. 


ALMAS ‘H. Reyno.ps, Plaintiff, 
Us 


EDWARD SHEIL, Defendant. 


EEE ETE SE TEE aE OD $15 20 
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$30 00 


5. L. Sharpstein, being first duly sworn, deposes and says that 
he is the attorney for the complainant in the above-entitled 
143 suit; that the foregoing cost bill is correct and true and was 


necessarily incurred in said suit. 
B. L. SHARPSTEIN. 
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Subscribed and sworn to before me this 4th day of October, 1873. 
WM. H. ANDREWS, Clerk. 


Endorsed: Cost bill. Filed Oct. 4th, 1873. Wm. H. Andrews, 
clerk. 


In the District Court, First Judicial District, Holding Terms at 
Walla Walla City for the Counties of Walla Walla and Whitman, 
Washington Territory. September Term, 1873. 10th Judicial 
Day, October 2nd, 1873. : 


AtMaAs H. RryYNOLDs, sememietid 
v8. Decree. 


Epwarp SuHEIL, Defendant. f 
B. L. Sharpstein, solicitor for plaintiff. 


144 This cause came on to be heard at this term and was argued 

by counsel, and thereupon, upon consideration thereof, it is 
ordered and adjudged and decreed that the defendant, Edward Sheil, 
within sixty days from this date, pay into this court the sum of three 
thousand one hundred and thirty-seven and sixteen one-hundredth- 
dollars, in gold coin, and interest thereon at the rate of ten per cent. 
per annum, in like coin, from the first day of September, 1873; and 
the further sum of one hundred and eighty-six and eighty-five one- 
hundredth- dollars as solicitors’ fees in this suit, and the costs and 
disbursements of this suit, taxed at thirty and twenty one-hundredth- 
dollars; and in default of such payments that the sheriff of Walla 
Walla county, Washington Territory, for the time being, who is 
hereby appointed special master for that purpose, proceed to sell the 

mortgaged premises or so much thereof as may be necessary, 
145 for gold coin, which premises are situated in Walla W alla 

county, T erritory of Washington,and are particularly described 
as follows, to wit: The northeast quarter of the northwest quarter 
and the northwest quarter of the northeast quarter of section No. 20 
(twenty) and the southwest quarter of section No. 17 (seventeen), 
all in township No. seven (7) north, of range 36 east, together with 
all and singular the tenements, hereditaments, and appurtenances 
thereunto belonging or in anywise appertaining ; that the same or 
as much thereof as may be necessary be advertised and sold by 
said master as upon execution, according to the laws of Washington 
Territory ; that the said master pay from the proceeds of said sale, 
after deducting therefrom all accruing costs and the expenses of said 
sale, to the complainant what may be due him as above; and 
should there be a surplus after said payment that he pay it 

over to Edward Sheil; that the complainant or any of the 
146 parties hereto may become purchasers at said sale; that the 

master execute and deliver to the purchaser or purchasers at 
said sale good and sufficient deed or deeds, in fee simple, to the prem- 
ises sold, and for him to make return of all his doings herein to this 
court; that the defendant, Edward Sheil, pay to the complainant 
the balance, if any, that may be due him over and above the pro- 
ceeds of said sale, and that execution issue therefor according to law; 
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that from and aftersaid sale the defendant, Edward Sheil, shall and 
do stand absolutely debarred and foreclosed of and from all equity 
of redemption of, in, and to the aforesaid mortgaged premises or so 
much thereof as may be sold at said sale. 

And it is further ordered, adjudged, and decreed that said de- 
fendant, who may be in possession of said premises or any person 
or persons who has or have come in under him or either of them 
pending this suit, deliver up the possession of said premises to said 
purchaser or purchasers at said sale on demand therefor by said 

purchaser or purchasers and the production of the master’s 
147 deed ordered to be made; and it is further ordered, ad- 

judged, and decreed that a copy.of this decree, certified to by 
the register in chancery of this court, be sufficient process herein. 


J. R. LEWIS, Judge. 
October 2, 1878. 


TERRITORY OF WASHINGTON, } 
County of Walla Walla, 
I, Wm. H. Andrews, clerk and register in chancery for the dis- 
trict court, first judicial distriet, of said county and Territory, hereby 
certify that the foregoing is a true and correct copy of the decree in 
the foregoing entitled cause, as now appears of record on page 589, 
in Book “ D” of records now in my office. ; 
[In witness whereof I have hereunto set my hand and affixed the 
seal of said court this the 12th day of February, 1874. 
[SEAL. | WM. H. ANDREWS, 
Clerk and Register. 


is SS : 


The within order of sale is hereby returned by direction of 
148 45. L. Sharpstein, attorney for plaintiff. 
Dated this the 12th day of May, 1874. 
B. W. GRIFFIN. 


Endorsed: Chancery. Almas H. Reynolds vs. Edward Sheil. 
Order of sale. 


Amt coim........... $36,137 16 
Oct. 2, 1875. ! Solicitors’ fee... - 186 88 
Cr. by coin__---- $500 OO Se seis 15 20 

Ee 10 00 
Sheriff’s fees____- 16 10 a 5 00 
Printers’ bill ---. 12 00 OS TT 

Order of sale____ -_-- 3 50 


Returned and filed May 12th, 1874. Wm. H. Andrews, clerk. 


Walla Walla Union newspaper. Job printing establishment. At- 
tention given to the execution of ornamental job printing. 


WatLta Watta, W. T., Aug. 4, 1874. 
Mr. B. W. Griffin, sheriff, to R. M. Smith and Co., Dr. . 
Pay 
For publishing annexed notice required time .--_--______ $10 00 
Rec’d paym’t. kh. M. SMI TH AND GO. 
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149 Sheriff’s Sale of Real Estate. 


Pursuance to a decree of foreclosure and order of sale issued out 
of the district court of the first judicial district of Washington Ter- 
ritory, holding terms at Walla Walla city for the counties of Walla 
Walla and Whitman, in a certain cause therein pending, wherein 
Almas H. Reynolds was plaintiff and Edward Sheil, defendant, 
_ judgment was rendered in said action on the 2nd day of October, 
18738, in favor of said plaintiff and against said defendant for the 
sum of $3,137.16, gold coin, with interest thereon at the rate of ten 
per cent. per annum, with $186.85, attorneys’ fees, and costs of said 
action : 

Now, therefore, by virtue of said decree, a certified copy of which 
has been duly issued out of and under seal of said court and to me 
delivered, I will, on Tuesday, the 4th day of August, 1874, at the 
court-house door, in the city and county of Walla Walla, at the hour 

of one o’clock p.m., sell to the highest and best bidder, for 
150 gold coin, the mortgaged premises in said decree mentioned 

and described as follows, to wit: The N. E. } of the N. W. 4 
and the N. W. 4 of the N. E. } of section No. 20 and the S. W. } of 
section No.17, T. No.7 north, R. No. 36 east, with all and singular the 
tenements, hereditaments, appurtenances, and privileges thereunto 
belonging, or so much thereof as may be necessary to satisfy said 
judgment, with interest, attorneys’ fees, and all costs. 

Given under my hand this July 4th, 1874. 

5. W. GRIFFIN, 
Sheriff of Walla Walla County, 
By F. KIMMERLY, Deputy. 
B. L. SHARPSTEIN, 
Attorney for Plaintiff. 


I hereby certify that the annexed order of sale came into my 
hands on the 29th day of June, 1874. 

That on the 4th day of July, 1874, 1 did advertise the premises 
in said decree or order of sale mentioned and described as follows, 
to wit: The N. E. } of the N. W. } and the N. W. } of the N. E. } 

of section No. 20 and the 8S. W. } of section No. 17, township 
151 No.7 north, of range 36 east. Said premises were adver- 

tised for sale by posting printed notices of sale in three of the 
most public places in my county, to wit, in Walla Walla, Waitsburg, 
and Dayton, for four consecutive weeks prior to and immediately 
before the day of sale, a true copy of which said notices is hereto 
annexed and for reference is made a part of this return. 

[ also caused to be published a copy of said notices in the Walla 
Walla Union, a newspaper of general circulation in my county, for 
four consecutive weeks prior to and immediately before the day set 
in said notices as the day of sale. 

Now, in conformity with the time set in said notices as the day of 
sale, to wit, August 4th, 1874, at one o’clock p. m., I was at the court- 
house door in the city and county of Walla Walla, and then and 
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there made sale of the above-described real property in manner and 

form as follows, to wit: I proclaimed aloud, in the hearing of 
152 the bystanders: I am now about to sell the following-de- 

scribed real estate. Here I read a description of the prem- 
ises. I then read the decree or order of sale and then the notice of 
sale, stating the amount to be raised in coin. I then offered the 
above-described land by the acre, deeming it best to sell all together, 
knowing that a portion was very poor and a portion lying more 
convenient and favorable. ‘Accordingly I offered it as a whole by 
the acre, wheu George Dacres, who was present, bid $12.50 per acre. 


That being the highest and best offer made at said sale for the 


above-described real estate, I struck off “to him,” “ Dacres,” the N. 
E. }.of the N. W. 4 and the N. W. } of the N. E. } of section 20 and 
the S. W. } of section 17, township 7 north, of range 36 east, lying 


4 
and being in the county of Walla Walla and Territory of Washing- 
ton, for the sum of $12.50, coin, per acre; that the whole sum real- 
ized at this sale was $3,000, gold coin, which said sum was forthwith 
paid to me by said George Dacres; whereupon I made and deliv- 

ered to him, George Dacres, a certificate of sale as directed by 
153. law. Out of the proceeds of said sale I paid all the costs and 
expenses of sale, including sheriff’s costs, clerk’s costs, attor- 
neys’ fees, and printers’ bill, amounting to the sum of $245.94, coin. 
I then paid in to the clerk of this court $2,397.30 dollars, coin, the 
full amount of judgment and interest, leaving a balance in my hands 
of $356.76, gold coin. 
I therefore return the annexed order of sale fully satisfied. 
B. W. GRIFFIN, Sheriff, 
By F. KIMMERLY, Deputy. 


Walla Walla, W. T., August 5th, 1874. 


154 In the District Court, First Judicial District, Holding Terms 
at Walla Walla City for the Counties of Walla Walla and 
Whitman, Washington Territory. September Term, 1873. 


Tenth Judicial Day, October 2nd, 1873. 


ALMAS H. RrEyYNoLps, seereens | 
vs. 


Decree. 
IcDWARD SHEIL, Defendant. 


B. L. Sharpstein, solicitor for plaintiff. 


This cause came on to be heard at this term and was argued by 
counsel, and thereupon, upon consideration thereof, it is ordered, 
adjudged, and decreed that the defendant, Edward Sheil, within 
sixty days from this date, pay into this court the sum of three thou- 
sand one hundred and thirty-seven and sixteen one-hundredth- dol- 

lars, in gold coin, and interest thereon, at the rate of ,ten per 
155 cent. per annum, in like coin, from the first day of September, 
1873, and the further sum of one hundred and eighty-six and 
eighty-five one-hundredth- dollars, as solicitors’ fees in this suil, and 
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the costs and disbursements of this suit, taxed at thirtv and twenty 
one-hundredth- dollars ; and, in default of such payments, that the 
sheriff of Walla Walla county, Washington Territory, for the time 
being, who is hereby appointed special master for that purpose, pro- 
ceed to sell the mortgaged premises, or so much thereof as may be 
necessary, for gold coin; which premises are situated in Walla Walla 
county, Territory of Washington, and particularly described as fol- 
lows, to wit: 

The northeast quarter of the northwest quarter and the north- 
west quarter of the northeast quarter of section No. twenty (20) and 
the southwest quarter of section No. 17 (seventeen), all in township 
No. seven (7) north, of range No. thirty-six (36) east, together with 

all and singular the tenements, hereditaments, and appurte- 
156s nances thereunto belonging or in anywise appertaining ; that 
the same, or as much thereof as may be necessary, be adver- 
tised and sold by said master as upon execution, according to the 
laws of Washington Territory; that the said master pay from the 
proceeds of said sale, after deducting therefrom all accruing costs 
and the expenses of said sale, to the complainant what may be due 
him as above, and should there be a surplus after said payments 
that he pay it over to Edward Sheil; that the complainant or any 
of the parties hereto may become purchasers at said sale; that the 
master execute and deliver to the purchaser or purchasers at said 
sale good and sufficient deed or deeds, in fee simple, to the premises 
sold, and forthwith make return of all his doings herein to this 
court; that the defendant, Edward Sheil, pay to the complainant 
the balance, if any there may be, due him over and above the pro- 
ceeds of said sale, and that execution issue therefor according to 
law. 
157 That from and after said sale the defendant, Edward Sheil, 
shall and do stand absolutely debarred and for-closed of and 
from all equity of redemption of, in, and to the aforesaid mortgaged 
premises, or so much thereof as may be sold at said sale; and it is 
further ordered, adjudged, and decreed that said defendant, who may 
be in possession of said premises, or any person or persons who has 
or have come in under him or either of them pending this suit, de- 
liver up the possession of said premises to said purchaser or pur- 
chasers at said sale on demand made therefor by said purchaser or 
purchasers and the production of the master’s deed ordered to be 
made; and it is further ordered, adjudged, and decreed that a copy 
of this decree, certified to by the register in chancery of this court, 
be sufficient process herein. 


J. R. LEWIS, Judge. 


158 ‘TrRRITORY OF WASHINGTON, — 
County of Walla Walla, ces 


I, Wm. H. Andrews, clerk and register in chancery for the dis- 
trict court, first judicial district of said county and Territory, hereby 
certify that the foregoing is a true and correct copy of the decree in 
the foregoing-entitled cause, as now appears of record on page 587, 
in Book “ D” of Records, now in my office. 


56 EX PARTE: IN THE MATTER OF HOLLON PARKER. 


In witness whereof I have hereunto set my hand and affixed the 


seal of said court this the 27th day of June, 1874. 
WM. H. ANDREWS, Clerk. 


Endorsed: Chancery. Almas H. Reynolds vs. Edward Shiel. 
“Alias” order sale. 


8 ne ee $3,137 16 
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Cost and additional cost....-...-...---.---- $61 80, paid by def. 
TRO Ce TTT 3 50 
June 7th, 1874. 
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August 4th, 1874. 
Returned August 4th, 1874. Wm. H. Andrews, clerk. 


160 ‘TrrRrRIToRY OF WASHINGTON, | 
County of Walla Walla, j 


$$. 


Be it remembered that at a regular term, to wit, the regular May 
term, A. D. 1874, of the district court of Washington Territory, and 
for the first judicial district thereof, holding terms at Walla Walla, 
Walla Walla county, in said Territory, begun and held, at the city 
of Walla Walia, on Monday, the 11th day of May, A. D. 1874, Hon. 
J. R. Lewis, sole judge, presiding, among other the following pro- 
ceedings were had, to: wit : 


Nineteenth Judicial Day, September 14th, 1874. 


ALMAS H. Reynoups, Plaintiff, 
8. Confirmation of Sale. 
EDWARD SHEIL, Defendant. 


This action comes on for hearing on motion of plaintiff to con- 

firm the sale of real estate heretofore made in this action by 

161 the sheriff of Walla Walla county, and no objection to said 

sale having been filed herein, and the time allowed by law 

for filing the same having fully e expired, and it appearing to the 

court that said sale and all proceedings relating thereto were regu- 

lar and according to the laws of Washington Territory and the 
course and practice of this court— 


ae ee 
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Therefore, on motion of B. L. Sharpstein, Esq., attorney for plain- 
tiff, it is ordered that said sale and all the proceedings relating 
thereto be, and the same are, in all respects confirmed, and the said 
sheriff is ordered to make a deed to the purchaser according to law. 


J. R. LEWIS, Judge. 


162 
| United States [ United States 
internal revenue internal revenue 
stamp, fiftv cents, stamp, fifty cents, 
eancelled July 7, 1870.] cancelled July 7, 1870. ] 
$1,000. WatLa WALLA, July 7, 1870. 


On the second day of April next I promise to pay John Shauble 
or order the sum of one thousand dollars in U.S. gold coin, with 
interest at the rate of one per cent. per month, for value received. 


KDW. SHIEL. 


Endorsed : (I. Shiel’s note, $1,000.) John Shauble. Received on 


the within note, July 27, ’72, eighty-two ($82.69) dollars —, interest. 
Filed Oct. 2,1873. Wm. H. Andrews, clerk. 


163 
[ United States [| United States | United States 
internal revenue internal revenue internal revenue 
stamp, fifty cents, stamp, stamp, 
cancelled cancelled July 7, twenty-five cents, 
July 7, 1870. ] 1870, cancelled 
twenty-five cents. ] July 7, 1870.] 
$1,064. WaLiLa WALLA, July, 7, 1870. 
[United States 
internal revenue 
stamp, . . ~ -. : 
twenty-five cents, On or before the 7th day of July, 1873, I promise 
cancelled to pay John Shauble or order the sum of one thou- 


July 7, 1870.1 sand and sixty-four dollars in U.S. gold coin, with 
United States Interest at the rate of one per cent. per month, in- 
internal revenue __ terest payable annually, for value received. 
stamp, EDW. SHEITL. 
twenty-five cents, 
cancelled 
July 7, 1870. | 


164 Endorsed: (E. Sheil, note, $1,064.) John Shauble. Filed 
October 2, 1873. Wm. H. Andrews, clerk. 


[ United States 


internal revenue $1,000. WALLA WALLA, July 7, 1870. 


Pa A On or before the 7th day of July, 1872, I promise 

cancelled. ] to pay to John Shauble or order the sum of one 

_. ,.. thousand dollars in U.S. gold coin, with interest at 

A eaconsntrceenee the rate of one per cent. per month, interest pay- 
able annually, for value received. 


stamp, 
fifty cents, EDW. SHEIL. 
cancelled. ] 
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Endorsed: (E. Sheil, note, $1,000.) John Shauble. Filed Oc- 
tober 2, 1873. Wm. H. Andrews, clerk. 


165 This indenture, made the 8th day of August, A. D. one 

thousand eight hundred and seventy, between Edward Sheil, 

of the county of Walla Walla, in the Territory of Washington, 

the party of the first part, and John Shauble, of the same place, the 
party of the second part, witnesseth : 

Three dollars That the said party of the first part, for and in con- 
<r flheet sideration of the sum of three thousand and sixty-four 
stamps on the dollars, lawful money of the United States of America, 
notes secured by to them in hand paid by the said party of the second 
i part, the receipt whereof is hereby acknowledged, and 
7th, 1870. ~ for the further consideration of securing payment of 

the sum of money hereinafter mentioned, do- grant, 

bargain, sell, convey. and confirm unto the said party of the second 

part, his heirs and assigns, forever all the following-described real 

estate lying and being in the county of Walla Walla, in the Terri- 

tory of Washington, and more. particularly described as follows, to 

wit: The northeast quarter of the northwest quarter and the north- 

west quarter of the northeast quarter of section No. twenty 

166 (20) and the southwest quarter of section No. seventeen (17), 

all in township No. seven (7) north, of range thirty-six (36) 

east, of the Willamette meridian, containing two hundred and forty 

acres; to have and to hold all and singular the above-described 

premises, together with the appurtenances, unto the said party of 
the second part, his heirs and assigns, forever. 

And the said party of the first part and his heirs the said prem- 
ises in the quiet and peaceable possession of the said party of the 
second part, his heirs and assigns, against the said party of the first 
part and his heirs and against all and every person or persons law- 
fully claiming or to claim the same shall and will warrant and by 
these presents forever defend. 

This conveyance is intended as a mortgage to secure the payment 
of the sum of $3,064, gold coin, dollars, with interest thereon, at the 
rate of one per cent. per month, according to the conditions of three 
certain promissory notes executed by Edward Sheil, the party of the 

first part, to John Shauble, the party of the second part, which 
157 notes bear date on the 7th day of July, 1870; one of which 

notes is payable on the 2nd day of April next and is for the 
sum of one thousand dollars in gold coin, and one for one thousand 
dollars in gold coin is payable on the 7th day of July, 1872, and 
one for the sum of one thousand and sixty-four dollars in gold eoin 
is payable on the 7th day of July, 1873. The interest on the last 
two described notes is payable annually, and these presents shall 
be void if such payment be made. 

But in case default be made in the payment of the said principal 
sum and interest or any part thereof, as in said note provided, then 
it shall be lawful for the said party of the second part to sell the 
premises above described, with all and every of the appurtenances 
or any part thereof, in the manner prescribed by law, and out of 
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the money arising from such sale to retain the said principal and 
interest, together with the costs and charges of making such sale, 
and the further sum of five per cent. on the whole amount 
168 found due on said notes as attorney’s fees in the foreclosure 
of this mortgage, and the overplus, if any there be, shall be 
paid by the party making such sale, on demand, to the said party 
of the first part, his heirs or assigns. 
In witness whereof the said party of ‘the first part has hereunto 
set his hand and seal the day and year first above written. 


EDWARD SHEIL. [sgAt.] 


Signed, sealed, and delivered in presence of— 
B. L. SHARPSTEIN. 
A. H. SIMMONS. 


TERRITORY OF WASHINGTON, | a 
County of Walla Walla, os 


Be it remembered that on this 8th day of August, A. D. one thou- 
sand eight hundred and seventy, before me, the undersigned au- 
thority in and for the said county and Territory, personally 
169 appeared Edward Sheil, whose name is subscribed to the fore- 
going instrument as the party thereto, personally known to 
me to be the individual described in and who executed the said fore- 
going instrument,and who acknowledged to me that he executed the 
same freely and voluntarily and for the uses and purposes therein 
mentioned. 
In witness whereof I have hereunto set my hand and official seal 
the day and year in this certificate first above written. 
[SEAL. | A. H. SIMMONS, 
Notary Public. 


Endorsed: Edward Sheil to John Shauble. Mortgage. Dated 
August 7, 1870. 


Recorded, at the request of John Shauble, August 9, A. D. 1870, at 
30 minutes past 4 o’clock p. m., in Book “B” of Mortgages, page 


451. 
H. M. CHASE, 
170 Co. Auditor Walla Walla Co., W. T. 


Filed October 2, 1878 
WM. H. ANDREWS, Clerk. 


Know all men by these presents that John Shauble, of the city of 
Kalama, county of Cowlitz, Territory of Washington, the party of 
the first part, for and in consideration of the sum of thirty-one hun- 
dred and sixty ($¢,160) dollars in gold coin to him in hand paid by 
A. H. Reynolds, of the county of Walla Walla and Territory of 
Washington, the party of the second part, the receipt of which is 
hereby acknowledged, has granted, bargained, sold, assigned, trans- 
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ferred, and set over unto the said party of the second part a certain 
indenture of mortgage, bearing date the 8th day of August, A. D. 
one thousand eight bundred and seventy, made and executed by Ed- 
ward Sheil, of the said county of Walla Walla and Territory aforesaid, 
to the said party of the first part to secure the payment of the sum 

of three thousand and sixty-four ($3,064) doliars, gold coin, 
171 with interest thereon at the rate of one per cent. per month, 

according to the terms and conditions of three certain prom- 
issory notes or obligations in writing made by the said Edward 
Sheil to the said party of the first part and in said mortgage men- 
tioned and described ; which said promissory notes or obligations in 
writing and the money due or to become due, with the interest 
thereon, are duly assigned to the said party of the second part by 
the said party of the first part; which said indenture of mortgage was 
recorded in the office of the county auditor of the said county of 
Walla Walla, W. T., in Book “B” of Mortgages, on page 451, on the 
9th day of August, A. D. 1870; to have and to hold the same unto 
the said party of the second part, his executors, administrators, and 
assigns, to his and their use and benefit forever fully and completely. 

Witness my hand and seal this 28th day of March, A. D. 1872. 
JOHN SHAUBLE. [seEat.] 


Signed and delivered in presence of— 
B. AKERS. 
S. W. BEALL. 


172 xe it remembered that on this 3rd day of April, A. D. 1872, 
personally came before me John Shauble, personally known 
to me to be the person described in and who executed the foregoing 
instrument of writing, and acknowledged to me that he executed 
the same freely and voluntarily for the purposes and uses therein 
mentioned. 
In testimony whereof I have hereunto set my hand, at the city 
of Kalama, on this third day of April, A. D. 1872. 
Ss. W. BEALL, 


Justice of the Peace. 


Endorsed: John Shauble to A. H. Reynolds. Assignment of 
mortgage. Filed October 2, 1873. Wm. H. Andrews, clerk. 


\"— 


Filed and recorded April 12, 1872, in Book C of Mortgages, page 
S17. 
H. M. CHASE, 
County Auditor, Walla Walla County, W. T. 


173 Certificate. 


TERRITORY OF WASHINGTON, | 
~y e - . ‘ SS » 
County of Walla Walla, = { 


I, A. Reeves Ayres, clerk of the district court of the Territory of 
Washington and for the first judicial district thereof, do hereby cer- 
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tify that the above and foregoing is a true and correct transcript 
of all papers filed and journal entries in the above-entitled cause, 
as the same now appears of record in my office. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 18th day of November, A. D. 1884. 
[SEAL OF COURT. ] A. REEVES AYRES, Clerk, 
By F. W. GOODHUE, Deputy. 


The foregoing statements of facts and bill of exceptions is hereby 
settled and agreed to this the 25th day of December, 1884. 
A. E. ISHAM, Att’y for Hollon Parker. 
B. L. ano J. L. SHARPSTEIN, 
Att’ys for George Dacres. 


174 Now, January 30th, 1885, the foregoing bill of exceptions 


allowed by the court. 
S. C. WINGARD, Judge, &e. 


Endorsed: Filed as a statement of evidence and bill of exceptions 
December 4, 18584. A. Reeves Ayres, clerk. 


In the District Court of the Territory of Washington and for the 
First Judicial District Thereof, Holding Terms at Walla Walla. 
for the Counties of Walla Walla and Franklin, in said Territory, 
Regular November Term, 1885, First Judicial Day, Monday, No- 
vember 9th, 1885. 


Hotton PARKER, Plaintiff, 
vs. 3959. Order. 
GEORGE Dacres, Defendant. 


Now, on this day, this action coming on fora hearing on this 
motion of defendant to correct and modify the journal entry 

175 of what purports to bea notice of appeal given in the above- 
entitled action on July 27, 1885, and it appearing to the 

court that copies of the motion and notice of the hearing thereof 
had been duly served on the attorney for the plaintiff more than 
three days prior hereto, and the defendant appearing by B. L. and 
J. L. Sharpstein, his attorneys, specially as stated in said motion 
and notice, and the court being fully advised in the premises, said 
motion is granted and said journal entry amended by adding after 
the words “at chambers ” the words “ at Olympia, Thurston county, 
Washington Territery, while in attendance upon the supreme 
court,” and after the word “this” the words “at Olympia, in Thurs- 


ton county, Washington Territory.” 
S. C. WINGARD, Judge, etc. 
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Certificate. 


TERRITORY OF WASHINGTON, | 


First Judicial District, ‘boa 


[, Alfred N. Marion, clerk of the district court of Wash- 
176 ington Territory and for the first judicial district thereof, 
holding terms at Walla Walla for the counties of Walla 
Walla and Franklin, in said Territory, do hereby certify that the 
foregoing is a full, true, and correct transcript of so much of the 
record in the above-entitled cause as I am by statute required on 
writ of error to transmit to the supreme court.. 
In testimony whereof I have hereunto set my hand and the seal 
of said district court this fourteenth day of June, A. D. 1886. 
ALFRED N. MARION, Clerk, 
By F. W. GOODHUE, Deputy. 


U.S. District Court, \ sas 
First Judicial District, Walla Walla, Washington Territory, { ~° 


In the Supreme Court of Washington Territory. July Term, A. D. 
1856. 


177 Horton Parker, Plaintiff in Error “ : 
sty pt sae > (474. Appeal from 


vs. eu 
, —" First Judicial Court. 
GEORGE Dacres, Defendant in Error. 


The defendant in error, appearing specially for the purpose of 
this motion only, moves the court to dismiss the appeal herein for 
the following reason : 


Because no notice of appeal was given or served in this action or 
given in open court or at chambers within six months after the ren- 
dition of the judgment herein or at any time. 

B. L. anp J. L. SHARPSTEIN, 
Appearing Specially as as Attorneys for the Defendant in 
Error for the Purpose of this Motion Only. 


I admit service of the within motion by copy in Walla Walla city’ 
Washington Territory, this 8th day of July, 1886. 
A. E. ISHAM, 
Attorney for Appellant. 


178 Received and filed July 13, 1886. 


R. G. O'BRIEN, Clerk. 
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Office of the clerk of the supreme and district courts of the second 
judiciai district of Washington Territory. 


OrympIA, January 20, 1887. 


Hoiiton PARKER, Plaintiff, 
v8. No. 474. 
GEORGE Dacres, Defendant. 


Received of R. G. O’Brien, clerk, the sum of twenty-one and 
twenty-five hundredth- dollars in full as attorney and brief fee in the 


above-entitled cause. | 
B. L. anp J. L. SHARPSTEIN, 
Attorneys for Defendant in Error. 


Filed January 26, 1887. 


Office of the clerk of the supreme and district court- of Washington 
Territory, second judicial district. KR. G. O’Brien, clerk. 


179 No. 474. 


Received of R. G. O’Brien, clerk supreme court of Wash- 
ington Territory, transcript in the case of Hollon Parker vs. Geo. 
Dacres, case No. 474, as per order of the court this day made. 

A. E. ISHAM, 
Alt’y for H. Parker. 


In the Supreme Court of Washington Territory. January Term, 


1887. 


Horton PARKER, Plaintiff in Error, } - 
"9 *{ Petition for Rehearing on 


vs. 
al Motion. 
GrorRGE Dacres, Defendant in Error. 


Now comes the plaintiff in error and petitions the court for a re- 
hearing in the above-entitled cause on the following grounds, to 
wit: 

First. That the point uvon which this case was dismissed was not 

raised in defendants in error’ brief or included in his motion 
180 for dismissal, and according to rule XJ had been by him 

waived, and his appearance in the supreme court for any pur- 
pose was a general appearance and waiver of the point upon which 
the court dismissed this case. The point and only point raised in 
argument by attorney for defendant in error or argued by plaintiff 
in error was the question of the judge’s right to cause a journal entry 
to be made when the judge was outside of his district, and no objec- 
tions were “taken and plainly stated” in the printed brief of de- 
fendant in error on the ground that defendant in error had not 
received notice of the proceedings at chambers under section 2140 


of the code. 
Second. The defendants(attorney) in errorappeared in the court be- 
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low and moved for an amendment, in open court, of the journal entry 
giving the notice of appeal, and although the appearance may have 
been special for the purpose of amending the journal record, yet, so 

far as the regularity of giving of the notice is concerned, such 
181 appearance was a waiver. 

Third. Section 2140 of the code does not apply to notice of 
appeal at chambers. Such notices are ex parte—in the form of an 
order to be spread upon the journal. Under section 1, page 59, 
Statutes 1883, “ No other service or notice of process shall be re- 
quired” other than the journal entry. 

There is nothing in.the record to show whether the defendant in 
error did or did not have 3 days’ notice of the proceedings at cham- 
bers, and the presumption is that all things were done which should 
have been done prior to the signing of the order by the judge below. 
This court cannot presume that the court below committed error or 
proceeded irregularly without such error or irregularity — is plainly 
shown by the transcript and in some manner assigned as error in 
thiscourt. (2 Wash. Ter. Rep., p. 472.) 

Fifth. We contend that,so far as notice of appeal given at Cham- 

bers under the statute 1853 is concerned, it supersedes and 
182 __ repeals section 2140 of the code, because no service of the 
notice is required at chambers in open court. 
A. E. ISHAM, 
Att’y for Plaintiff in Error. 


a TS 5 wrt 


[Endorsed:] No. 474. Petition for rehearing. Hollon Parker vs. 
George Dacres. Received and filed Jan. 11,1887. R. G. O’Brien, 
clerk. A. E. Isham, att’y. 


+ 474. 
Execution Docket. 


Judgment debtor: Hollon Parker. 

Judgment creditor : George Dacres. 

Judgment: Dismissal of appeal and costs. 
Costs: $54.00. 

Time of entry: January 5, 1887. 

When [where] entered: Journal, vol. 2, p. 528. 
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Supplemental Proceedings. 
Date. 


1885, Oct. 15.—Execution issued to sheriff of Walla Walla Co. 
Nov. 1.—Execution returned with $34.30. 
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Turspay, July 14, 1885. 


HoLiton PARKER 
US. 420. Judgment. 
GEORGE DACRES. 


This cause having been heretofore submitted to the court upon 
the transcript of the record of the district court of the first judicial 
district of Washington Territory, holding terms at Walla Walla, 
upon the motion to dismiss the appeal herein, and upon the argu- 

ment of counsel, and the court having fully considered the 
184 same, and being fully advised in the premises, and having 

filed its opinion in writing, itis now, on this 14th day of July, 
A. D. 1885, on motion of B. L. and J. L. Sharpstein, Esquires, of 
counsel for defendant in error, considered, adjudged, and decreed 
that the appeal from the judgment of the said district court be, and 
the same is hereby, dismissed with costs, and that the said George 
Dacres, defendant in error, recover from and of the said Hollon 
Parker, plaintiff in error, the costs of this action, taxed and allowed 
at $39.75, and that execution issue therefor; to which ruling of the 
court plaintiff, by his counsel, excepts, and said exception is allowed. 


Monpay, January 17, 1887. 
Hotton ParKer, Plaintiff in Error, ) 474. Rule on Petition 
vs. for Rehearing and 
GEORGE Dacres, Defendant in Error. j Exception. 


185 In this cause, the court having heretofore heard counsel 

for plaintiff in error upon his petition for a rehearing, 
the motion of defendant in error to dismiss the appeal herein, 
and the court having fully considered the same and being fullv ad- 
vised in the premises, it is now, on this 17th day of January, 1887, 
ordered that said rehearing be, and the same is, denied ; to which 
rulings of the court denying said petition for a rehearing, and the 
further ruling of the court allowing said motion to dismiss the ap- 
peal herein, and the further judgment of the court dismissing 
said appeal and taxing the costs against the plaintiff in error coun- 
sel for plaintiff in error excepts, and said exception is allowed. 


Hotton PARKER 
Vs 474. Order to Take Transcript. 


GEORGE DACRES. 
186 On motion of attorney for plaintiff in error it is ordered 


that he have leave to take the transcript of the record in 
this cause for the period of sixty davs from this January 17, 1887. 
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‘ IO” ; 
SATURDAY, July 23, 1887. 
HoLion dees: | 
US. 475 
GEORGE Dacres. } 
Ordered, That counsel for plaintiff in error have leave to withdraw 
the transcript of the record in this cause for the purpose of pre- 
paring an appeal herein. 
HoLLoN PARKER ) : 


Us. #420. Opinion. 
GEORGE DACREs. 


By Roger S. Greene, chief justice. | 


This cause has been brought here under the provisions of 
187 the appeal act of 1883, which allow all cases of whatever 
jurisdiction to be taken to this court by the simple device of i 
a notice of appeal given and entered in the lower court. The uni- 
formity of mode of proceedure prescribed by that act does not do : 
away with the essential distinctions between causes at law and causes 
in equity for purposes of review. Rule V of this court, in view of 
these distinctions and to facilitate the business of the court and to 
harmonize the appellate practice under the act of 1885 with that 
under the code, bas provided in substance that in all law causes 
brought up under the act of 1885 an assignment of errors shall be 
made in writing and filed with the clerk of the proper district court, 
to be certified to this court as a part of the record, and that a copy 
of such assignment shall be served on the adverse party within 
twenty days after the entry in the journal of the district court 
188 = of the notice of appeal. Plaintiff in error did not serve a 
copy of his assignment of errors in this cause within the time 
limited, and on that ground defendant in error moves to dismiss 
the appeal. 

No good reason for denying the motion appears. Doubtless Rule 
V, ever since its adoption, has been part of the law applicable to 
suitors in this court, without regard to when it first was published 
in print. Let the motion to dismiss the appeal be granted. 

ROGER 8S. GREENE, 
Chief Justice. 


We concur. 
JOHN P. HOYT, 
Associate Justice. 
GEORGE TURNER, 
Associate Justice. 


TERRITORY OF WASHINGTON, | aa 
County of Thurston, ‘ is 


[, Francis Henry, clerk of the supreme court of Washington Ter- 
ritory, hereby certify that the annexed and foregoing is a full, true, 


od a bhal 


enamine uae 


é 3 pin i ty + < She erences ee : 
ao ee aN a fe a ae ee eS NSE boas 
eS he Se eae Yee) 


EX PARTE: IN THE MATTER OF HOLLON PARKER. 67 


and correct copy of the entire record in the case of Hollon 
189 Parker vs. George Dacres as the same appears upon the rec- 
ords and fiies of my office. 
In witness whereof I have hereunto set my hand and affixed the 
seal of said court this 15th day of January, A. D. 1889. 


[Seal of Supreme Court of Washington Territory. ] 


FRANCIS HENRY, Clerk. 


(Endorsed :) In the supreme court Washington Ter. Holleu Par- 
ker, plaintiff in error, vs. George Dacres, defendant in error. Trans- 
script. 

(Endorsed on cover:) Supreme Court U.S. 1888, October term. 
No. 5. Original. Ez parte: In the matter of Hollon Parker, peti- 
tioner. Returned to rule. Filed Jan’y 28, 1889. 


190 In the Supreme Court of the United States. 
No. 5. Original. 


Ex Parte: In the Matter of the Application of Hotton PARKER for 
a Writ of Mandamus 
vs. 
THE SUPREME Court OF WASHINGTON TERRITORY, &c., Respondents. 


TERRITORY OF WASHINGTON, | ves 
County of Walla Walla, toe 


I, John P. Hoyt, being duly sworn, say that on January 5th, 1887, 
and for a long time prior thereto, I was one of the associate Justices 
of the supreme court of Washington Territory, and was a member 
of said court and sitting and acting as such at the time the case of 
Parker vs. Dacres, referred to in the petition herein, was heard and 
determined on the motion of the attorneys for defendant in error, 
George Dacres, to dismiss the appeal in said action for want of no- 

tice of appeal; that the argument on said motion to dismiss 
191 was oral; that, to the best of affiant’s recollection and belief, 

on this argument the attorneys for defendant in error called 
the attention of the court to section 2140 of the code of said Terri- 
tory, and claimed that the act of 1883 had not repealed the same ; 
that the said section had not been complied with, and therefore the 
pretended notice was no notice. 


JOHN P. HOYT. 


Subscribed and sworn to before me this 14th day of January, 
1889. 

[| SEAL. ] CHARLES H. KITTINGER, 
Notary Public in and for Washington Territory. 


(Indorsed:) Sup. Court U.S. 1888,Oct’r term. No.5. Orig’l. 
Ex parte: In the matter of Hollon Parker, petitioner. Supplemental 
return to rule. Office Supreme Court U. 8. Filed Jan. 28, 1889. 
James H. McKenney, clerk. 


68 EX PARTE: IN THE MATTER OF HOLLON PARKER. 
192 In the Supreme Court of the United States. 
No. 5. Original. 


Ex Parte: In the Matter of the Application of Hotton PARKER for 
a Writ of Mandamus 
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THe SupREME Court oF WASHINGTON TERRITORY, &e., Respondents. 


TERRITORY OF WASHINGTON, | 
County of Walla Walla, * Spe 
I, Roger S. Greene, being duly sworn, say that I was on the 5th day 
of January, 1887, and for a long time prior thereto, chief justice of 
the supreme court of Washington Territory, and that I presided over 
said court as such at the time the case of Parker vs. Dacres, referred 
to in the petition herein, was heard and determined on the motion 
of the attorneys for defendant in error, George Dacres, to dismiss 
the apppeal in said action for want of notice of appeal; that 
193 the argument on said motion to dismiss was oral ; that to the 
best of affiant’s recollection and belief and on this argument 
the attornevs for defendant in error called the attention of the court 
to section 2140 of the Code of said Territory and claimed that the 
act of 1883 had not repealed the same; that the said section had not 
been complied with, and therefore the pretended notice was no 


notice. 
ROGER S. GREENE. 


Subscribed and sworn to before me this 14th day of January, 


1SS9. 
[SEAL. ] CHARLES H. KITTINGER, 
Notary Public in and for Washington Territory. 


(Indorsed:) Sup. Court U. S. 1888, Oct’r term. No. 5. Orig’l. 
Ex parte: In the matter of Hollon Parker, petitioner. Supplemental 
return to rule. Filed Jan. 30, 1889. 
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BRIEF ON PART OF PETITIONER. 


| STATEMENT OF CASE. 


JOHN H. MITCHELL, 
Attorney for Petitioner. 
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Ix Parte: In tHe Marrer or Hotton PARKER, 
PETITIONER. 


Brief on Part of Petitioner, 


STATEMENT OF THE CASE. 


This is an application, under section 688 of the Re- 
vised Statutes, for a writ of mandamus directed to the 
Supreme Court of Washington Territory, to reinstate an 
appeal from a decree of the District Court of the Terri- 
tory for the first Judicial District, in an action of eject- 
ment at law wherein Hollon Parker is plaintiff and 
George Dacres is defendant. 

The petition avers such appeal or writ of error was 
erroneously dismissed, and the cause stricken from the 
docket of said Supreme Court, January 5th, 1887. 

The facts of the case are fully stated in the petition. 


MANDAMUS IS THE PROPER REMEDY. 


By section 688 of the Revised Statutes of the United 
States it is provided, among other things, as follows : 
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“Sec. 688. The Supreme Court shall have power to 
issue writs of prohibition, &c., * * * writs of man- 
damus, in cases warranted by the principles and usages 
of law, to any courts appointed under the authority of 
the United States.” * * 


Where the Supreme Court of a Territory erroneously 
dismisses an appeal, the sole remedy of appellant is by 
an original action in the Supreme Court of the United 
States by: petition for mandamus. 

Insurance Co. v. Comstock, 16 Wall., 258. 
Railroad Co. v. Wiswell, 23 Wall., 507. 
Harrington v. Haller, 111 U.S., 796. 

Ex parte Hollon Parker, 120 U.S., 738. 

Such judgment of dismissal is not a final judgment, 
or final decision within the meaning of these terms as 
used in sections 702 and 1911 of the Revised Statutes 
regulating writs of error and appeals to the Supreme 
Court of the United States from the Supreme Court of 
Washington Territory, and hence appellant in said 
cause and petitioner herein has no remedy by appeal. 

The dismissal of the appeal or writ of error was a 
refusal to hear and decide the cause. The remedy, there- 
fore, is by mandamus to compel the court to entertain 
the case and proceed to its determination, not by appeal 
or writ of error to review what has been done. 

Ex parte Bradstreet, 7 Peters, 647. 

Ex parte Newman, 14 Wall., 165. 
Harrington v. Haller, 111 U. S., 797. 
Ex parte Hollon Parker, 120 U. 8. 738. 


This court in the case Ex parte Hollon Parker, 120 U. 
S., 738, opinion by the late Mr. Justice Matthews, said : 


“Although the Supreme Court of Washington Terri-. 
tory rendered judgment in this case for costs against 
Parker, the appellant, it nevertheless dismissed his ap- 
peal for want of jurisdiction in that court to entertain it. 
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There were two grounds alleged in the motion to dismiss, 
and in the opinion of the court giving its reasons for 
granting the same, on which it was contended and decided 
that Parker had failed to take the necessary preliminary 
steps to transfer his cause from the District Court to the 
Supreme Court of the Territory. It was adjudged against 
him that he had not complied with the requisition of the 
law prescribing the f, ~ precedent to perfecting 
his appeal. The Supreme Court refused to hear the 
cause and to decide it upon its merits, because it consid- 
ered that the cause was not lawfully before the court; 
that the parties were not in court for the purposes of an 
appeal. This presents a case for the exercise of the ju- 
risdiction of this court in mandamus according to the 
principles and practice applicable thereto. That writ 
properly lies in cases where the inferior court refuses to 
take jurisdiction where by law it ought so to do, or where, 
having obtained jurisdiction in a cause, it refuses to pro- 
ceed in the due exercise thereof; but it will not lie to 
correct alleged errors occurring in the exercise of its ju- 
dicial discretion within its jurisdiction. As was said in 
Ex parte Brown, (116 U. 8., 401,) ‘Mandamus lies to com- 
pel a court to take jurisdiction in a proper case, but not 
to control its discretion while acting within its jurisdic- 
tion.’ In that case the motion for the writ was denied 
because the court below, having entertained jurisdiction 
of the cause, had dismissed it for want of due prosecution. 
That is to say, because errors had not been assigned in 
accordance with the rules of practice applicable to the 
form of the action ; although the statement in the report 
does not sufficiently recite the facts from the record on 
which the opinion is based. In the present case, the 
Supreme Court of Washington Territory, on considera- 
tion, decided that it could not legally exercise jurisdiction 
upon the appeal of the petitioner, Parker. The question 
for our determination is whether that decision was mm con- 
formity with law.” 


The motion upon which the appeal or writ of error 
was dismissed was as follows: 


“The defendant in error, appearing specially for the 
purpose of this motion only, moves the court to dismiss 
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the appeal herein for the following reason: Because no 
notice of appeal was given or served in this action or 
given in open court or at Chambers within six months 
after the rendition of the judgment herein, or at any 
time.” (Printed record, p. 62.) 


The ground upon which the appeal was dismissed is 
clearly stated in the opinion of the court, as follows: 


“This motion to dismiss must.be granted, because the 
notice of appeal, not being one given in open court. and 
being in its neture an application for an order allowing 
the appeal, was entertained by the judge without the 
preliminary notice to the adverse party prescribed by 
section 2140 of the Code.” (See Petition, p. 10; record of 
return, p. 3.) 


It would seem from the record that the principal, if 
not, indeed, the only question argued in support of the 
motion to dismiss in the court below was as to the right 
of Judge Wingard to order a notice of appeal to be spread 
upon the records of the First Judicial District Court while 
temporarily out of his district, and in attendance upon 
the Supreme Court of the Territory, at Olympia, Thurs- 
ton county; whereas the sole ground stated by the court 
as reason for dismissal is that, inasmuch as the notice of 
appeal was not given in open court, but at Chambers, 
that a notice to the adverse party, as prescribed by sec- 
tion 2140 of the Washington Code of 1881, was necessary, 
and, the record not disclosing that any such notice was 
given, that therefore it was no appeal, and the Supreme 
Court had no jurisdiction. The court below, it will be 
observed, therefore, seemed to place no reliance upon the 
point argued by counsel, but ignored it entirely in the 
opinion, and dismissed the appeal or writ of error solely 
upon a ground that was not argued nor even referred to 
by counsel, if we take the averments of the petition 
herein on that subject; although it is true, according to 
the return in this case, (see affidavits of the late Chief 
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Justice Roger S. Greene and Associate Justice John T. 
Hoyt, printed record of returns, pages 67 and 68), the 
point upon which the appeal was dismissed was, accord- 
ing to their best recollection and belief, called to the 
attention of the court. 


THE APPEAL. 


The appeal in the case of Parker v. Dacres, now in 
question, was taken or sought to be taken, as appears 
from the record herein, under and in pursuance of an 
act of the Legislature of the Territory of Washington 
entitled “An act in relation to the removal of causes to 
the Supreme Court,” approved November 23d, 1883, and 
of which the following is a full copy: 


“Aw act in relation to the removal of causes to the 
Supreme Court. 

“Src. 1. Be it enacted by the Legislative Assembly of 
Washington Territory, that any person desiring to remove — 
a cause from any District Court of Washington Territory, 
may do so, either in person or by his attorney of record, 
and in the following manner: Such person or attorney may 
give notice in open court, or at Chambers, that he appeal such 
cause to the Supreme Court of the Territory ; such notice shall, 
by order of the court, or judge having Jurisdiction of the cause, 
be entered in the journal of such court, and no other service or 
notice shall be required ; and thereupon the clerk of such 
court shall make and certify a full and complete trans- 
cript of said cause, including the journal entries there- 
unto appertaining, and cause such transcript to be filed 
with the clerk of the Supreme Court within the time 
allowed by law; and thereupon the Supreme Court shall 
have complete and perfect jurisdiction of such cause. 

“Sec. 2. That the Supreme Court shall hear and de- 
termine all causes removed thereto, in the manner here- 
inbefore provided, upon the merits thereof, disregarding 
all technicalities. 

“Sec. 5. The notice of appeal hereinbefore provided for 
may be given at any time within six months after the 
rendition of the judgment, order, or decision intended to 
be removed to the Supreme Court. 
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“Sec. 6. All acts and parts of acts, so far as they con- 


flict herewith, are hereby repealed.” 
Approved November 25d, 1883. 


The judgment in the case of Parker v. Dacres was en- 
tered in the District Court of the First Judicial District 
for Washington Territory, S. C. Wingard, judge, Febru- 
ary 14th, 1885. (See petition herein, page 3,and return, 
page 27.) 

On July 27th, 1885, or less than five-and-a-half 
months subsequent to the entry of judgment, said Hollon 
Parker, appellant therein, and petitioner herein, while 
the Honorable 8S. C. Wingard, the judge of the said Dis- 
trict Court of the First Judicial District of Washington 
Territory, was in attendance at the July Term of the 
Supreme Court of Washington Territory, begun and held 
at Olympia, Thurston county, Washington Territory, 
appeared before said judge at his Chambers, and gave 
the following notice of appeal in said cause, and in pur- 
suance of which the following order was on that date, 
July 27th, 1885, made in writing by said Judge Wingard 
in said cause, and which was subsequently entered of 
record in said cause in said District Court. (See petition, 
page 4, and return, page 27.) 


Notice oF APPEAL; REQUIRED By AcT OF NOVEMBER 
23D, 1883, supra. 


At Chambers at Olympia, Thurston county, Washington 
Territory, July 27th, 1885. 


Hotton Parker, Plaintiff, 
US. Notice of Appeal. 
GEORGE DacreEs, Defendant. 


Comes now the above-named plaintiff, by his attorney, 
A. E. Isham, and gives notice at Chambers to the above- 
named defendant and his attorneys, and to the clerk of 
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this court, and to all others, that he appeals this cause 
to the Supreme Court of this Territory o way of writ of 
error, and requests that this notice be entered of record 
upon the journal of this court, which is accordingly here 
now ordered by the court that said notice of appeal be 
entered of record on said journal, and said appeal is 


allowed. | 
Done at Chambers at Olympia, Thurston county, Wash- 
ington Territory, this the 27th day of July, A. D. 1885. 
S. C. WINGARD, 
Judge, &e. 


That thereupon, after the term in which said judgment 
had been rendered, and after said notice of appeal had 
been given and entered of record on said journal of said 
court, and said cause fully removed from the District 
Court of the First Judicial District of Washington Ter- 
ritory to the Supreme Court of said Territory, under and 
by virtue of the act of the Legislative Assembly afore- 
said, the defendant, George Dacres, appeared by his attor- . 
neys, B. L. and J. L. Sharpstein, at the next term of said 
District Court, after the judgment had been rendered 
and the notice of appeal had been given, and the time 
for appeal or taking out a writ of error had fully expired, 
and the following proceedings were had, to wit: 

In the District Court of the Territory of Washington and 
for the First Judicial District thereof, holding terms 
at Walla Walla for the counties of Walla Walla and 
Franklin, in said Territory. 


Regular November Term 1885. First Judicial Day— 
Monday, November, 9th, 1885. 


Hotton ParKeEr, Plaintiff, | 
v8. Order—No. 3959. 


GEORGE Dacres, Defendant. 


Now, on this day, this action coming on for a hearing 
on the motion of defendant to correct and modify the 
journal entry of what purports to be a notice of appeal 
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given in the above-entitled action on July 27th, 1885, 
and it appearing to the court that copies of the mo- 
tion and notice of the hearing thereof had been duly 
served on the attorney for the plaintiff more than three 
days prior hereto, and the defendant appearing by B. L. 
and J. L. Sharpstein, his attorneys, specially as stated in 
said motion and notice, and the court being fully ad- 
vised in the premises, said motion is granted and said 
journal entry amended by adding after the words “at 
Chambers” the words “at Olympia, Thurston county, 
Washington Territory, while in attendance upon the Su- 
preme Court,” and after the words “done at Chambers,” 
and before the word “this,” the words “at Olympia, in 
Thurston county, Washington Territory.” 
S. C. WINGARD, 
Judge, &e. 


In support of the petition fora mandamus in this cause 
it is contended that the Supreme Court of Washington 
Territory committed the following errors, which should 
be corrected by a writ of mandamus issuing out of this 
court and directed to the court below: 


First. The court erred in holding that section 2140 of 
the Code of Washington Territory was applicable to ap- 
peals taken under the act of 1883. 


Second. The court erred in holding that where a notice 
of appeal, under the act of 1883, not given in open court, 
was entertained by the judge without the preliminary 
notice required by section 2140 of the Washington Code 
of 1851, the appeal should be dismissed. 


Third. The court erred in failing to hold that the 
appearance of appellant in the court below, moving to 
amend the order of notice of appeal was a waiver of the 
notice required, if such notice were required, by section 
2140-of the code of 1881. 


It is also now further insisted on the part of respond- 
ents that Judge Wingard had no jurisdiction to enter- 
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tain a notice of appeal at Chambers opened out of his 
district—although such Chambers were opened, and such 
notice of appeal entertained, and appeal allowed, at 
Olympia, while sitting on the Supreme bench. This 
contention, it is insisted, cannot be maintained, and it 
was not, in fact, credited by the court below. 

Waiving, for the present, the question as to the right 
of the judge to allow the appeal while out of his dis- 
trict, attention will be given as to the correctness of the 
ruling of the Supreme Court in holding that section 
2140 of the Code of 1881 is applicable, and must be rec- 
ognized in taking appeals under the act of November 
23d, 1885, supra. 

The question then arises whether or not, under the act 
of the Territorial Legislature of the Territory of Wash- 
ington, approved November 23d, 1885, supra, it is a 
necessary jurisdictional requirement where a party, in 
pursuance of the provisions of that statute, gave notice 
of appeal at Chambers that he should serve a three days’ 
notice upon the opposite party of his intention to give 
such notice of appeal at Chambers as specified in section 
2140 of the Code of Washington Territory of 1881. It 
is confidently insisted that this notice is not necessary. 
The act of November 23d, 1883, has been given in extenso, 
supra, page Oo. 

This court will observe that at the time the appeal in 
the case at bar was taken, or attempted to be taken, from 
the judgment of the District Court to the Supreme Court 
there were two distinct and separate modes by which an 
appeal or writ of error could be taken from a judgment 
of a District Court to the Supreme Court of Washington 
Territory. The one mode is provided by sections 458 
and 459 of the Code of Washington of December 7th, 
1881, while the other mode is provided by the act ap- 
proved November 25d, 1883, The former, or sections 
458 and 459 of the Code of 1881, are as follows: 
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“Src. 458. An appeal or writ of error is taken by filing 
with the clerk of the court in which the judgment or 
order appealed from is entered, a notice stating the appeal 
from the same, or some specific part thereof, and serving 
a copy of said notice on the adverse party or his attor- 
ney. Every notice of appeal or writ of error must be 
signed by the party taking the same, or his attorney of 
record, and must contain the title of the District Court 
in which the proceedings sought to be reviewed were 
had; the title of the cause as in the District Court; 
particular description of the judgment, decree, or she 
sought to be reviewed; and, in case of appeal, a partic- 
ular description of every decision, ruling, order, or 
decree by which the appellant claims to have been 
aggrieved, and which he relies upon as ground for a 
reversal or modification of the pate srl or decree ; 
and, in case of a writ of error, a particular description 
of the errors assigned. 

“Src. 459. An appeal shall not be perfected until the 
notice thereof has been served upon the adverse party, 
or his attorney of record. Upon payment of his fees, the 
clerk shall forthwith transmit by mail, express, or mes- 
senger—not a party nor the attorney of a party—a trans- 
cript of the record in the cause, or so much thereof as the 
appellant or plaintiff in error, in writing, in the notice 
as directed, to which shall be appended copies of the 
notice of appeal and the supersedeas bond, if any.” 


While the act of November 23d, 1883, has been given 
supra, page 5, it is very clear that section 2140 of the 
Code of 1881, providing for notice of certain motions at 
Chambers and relied on by the Supreme Court of the 
Territory, cuts no figure whatever in appeals taken under 
sections 458 and 459 of the act of 1881. It is clear and 
plain beyond the power of controversy that the Legislature 
in enacting section 2140 of the Code of 1881, and which 
reads as follows: 


“Src. 2140. When a party to an action has appeared 
in the same, he shall be entitled to at least three days 
notice of any trial, hearing, motion, or application she 
‘had or made therein before any judge at Chambers, which 
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shall be in writing, setting forth the nature of the motion 
or application and the grounds thereof, and specifyin 
the time and place where the same will be made, te 
which may be served on the adverse party or his. attor- 
wa oF 


—had no thought that it should apply in any manner to 
proceedings after final judgment in a District Court relat- 
ing to the transfer of a case by appeal or writ of error from 
the District Court to the Supreme Court. Under the 
provisions of the Code of 1881, referred to, relating to ap- 
peals and writs of error, no provision whatever is made 
for any proceedings at Chambers, and no three days’ 
notice could be given or required under said Code ; hence 
no such notice could even by implication be required to 
be given under the statute of 1883, such as is contem- 
plated under section 2140 of the Code of 1881. Sections 
458 and 459 of the Code of 1881 provide for their own 
notice of appeal, independent of section 2140, which has 
no relation whatever, and it never was intended it should | 
have, to proceedings under the Code of 1881 relating to 
appeals or writs of error. Section 2140 of the Code of 1881, 
referred to, it is evident, was intended to apply solely to 
motions made in acase after appearance and prior to the 
initiatory proceedings for appeal or writ of error. Aside, 
then, from the fact that the act of November 23d, 1883, 
is of itself an independent piece of legislation providing 
for appeals and writs of error to the Supreme Court, it is 
plainly apparent that inasmuch as section 2140 of the 
Code of 1881 had no relevancy or application, whatever, 
to proceedings relating to appeals or writs of error under 
the Code of 1881 of which it is a part and portion, that, 
therefore, it cannot, with any kind of propriety, be held 
to in any manner, relate to, or control proceedings relat- 
ing to an appeal under the independent statute of No- 
vember 23d, 1883. 
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The act of November 23d, 1883, is in and of itself a 
complete piece of legislation independent of all other 
acts and parts of acts, under and by virtue of which par- 
ties litigant were permitted to transfer their cases by ap- 
peal or writ of error from judgments or decrees rendered 
in the District Courts to the Supreme Court of the Terri- 
tory. It is not an amendment of the Code of practice of 
1881. It is an independent act as indicated in its title, 
“in relation to the removal of eauses to the Supreme 
Court.” But if regarded as an amendment to the Code 
of 1881, or as supplemental legislation, then clearly it is 
so plain and positive in its terms as to the essentials in 
removing a cause from a District Court to the Supreme 
Court as to repeal the provisions of section 2140 of the 
Jode of 1881. 

“Such person or attorney,” says the act of 1883, “ may 
give notice in open court, or at Chambers, that he appeal 
such cause to the Supreme Court of the Territory. Such 
notice shall by order of the court, or judge having Jjuris- 
diction of the cause, be entered in the journal of such 
court, and no other service or notice shall be required.” 

Again, section 6 provided that “all acts and parts of 
acts, so far as they conflict herewith, are hereby re- 
pealed.” 

There is in this act no suggestion that when the notice 
of appeal was given “at Chambers” there should be a 
previous notice to the adverse party of three days of such 
intention—nothing of that kind; nor is there in the act 
from beginning to the end any indication that any of 
the provisions of the act of 1881, or of any other act, 
should have consideration or connection with the pro- 
ceedings relating to an appeal under and in pursuance of 
its provisions. 

The Code of 1881 was complete in itself. The section, 
2140 in that Code had nothing whatever to do with pro- 
ceedings relating to appeals or writs of error under that 
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Code, which treated of many subjects in addition to that 
of the removal of causes to the Supreme Court by appeal 
and writ of error, whereas, the act of November 23d, 1883, 
treated of but one subject, that of removal of causes to 
the Supreme Court, and was,in,and of itself, a complete 
and perfect Code on that one subject. 

It is confidently insisted, therefore, the Supreme Court 
of Washington Territory was in error in holding a notice 
as provided for in section 2140 of the Code of 1881 was 
necessary in taking an appeal at Chambers under the act 
of 1883. 

But, again, the Supreme Court of the Territory was in 
error in assuming, even were it required that the three 
days’ notice of the proceedings at Chambers had not been 
given. There is nothing in the record to show that such 
notice was not given, and the presumption is that all 
things were done that should have been done prior to 
the signing of the order of the judge below allowing the | 
appeal. The court had no right to presume that the 
judge at Chambers proceeded irregularly, or, in the 
absence of any proper notice without such error or 
irregularity, is disclosed by the transcript. 

2 Wash. Ty. Rep., 472. 
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But conceding the construction claimed for these sec- 
tions by the respondents, it is respectfully insisted that 
by coming in the court within the district as did Mr. 
Dacres through his attorney, and moving to correct and 
modify the journal entry of the notice of appeal given 
at Chambers on July 7th, 1885, so that it should appear 
that such notice of appeal was given at Olympia, Thur- 
ston county, Washington Territory, while in attendance 
upon the Supreme Court (see record of return, page 61), 
they have waived any objection that might otherwise 
have been urged against the notice of appeal. 
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It is urged in the return of the judges herein as a 
reason why a writ of mandamus should not be awarded 
in this case that since the granting of the motion and 
the dismissal of the appeal in the case at bar, the said 
Supreme Court of Washington Territory has construed 
the act of 1883, and section 2140 of the Code of 1881; 
and in support of this claim one case is cited, that of 
Alexander Melville, W. G. Melville, and L. O. Hamilton 
v. Chehalis County. (See record of return, pages 3 and 
4.) This isthe only case cited either prior, or subsequent, 
to the order of dismissal herein complained of, and this 
case, it will be observed, was decided not only at the 
same term of the court, but on the day following the 
decision of dismissal of the case at bar. The case of 
Parker v. Dacres was dismissed January 5th, 1887 (see 
printed record of return, page 3), while the case of Mel- 
ville et al. v. Chehalis County, was dismissed January 6th, 
1887. The case at bar is reported on page 12, vol. 3, of 
Washington Territory reports, while the other case is to 
be found on page 14 of the same volume—Chief Justice 
Greene delivering the opinion in the two cases. 

It will be observed, moreover, that Mr. Justice Greene 
in delivering the opinion in the latter case, while hold- 
ing that section 2140 of the Code of 1881 was applicable, 
conceded that if the appellant was actually present or there 
was a waiver of notice, that then actual notice as required 
by section 2140 was not necessary to confer jurisdiction. 

But again it is insisted that no amount of rulings or 
constructions of these statutes by the Supreme Court of 
the Territory will establish a rule that must govern this 
court, provided in the judgment of this court such con- 
struction by the Territorial Court is erroneous. 

The rule that the construction as to property rights 
placed by the Supreme Court of a State on a State law is 
accepted by the Supreme Court of the United States is 
not applicable to the question now under consideration, 
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nor to the rulings of the Supreme Court of the Territory 
relative to the right of a party to appeal his cause from 
what he believes to be an erroneous judgment of the Ter 
ritorial District Court to the Supreme Court of such 
Territory. 


AS TO THE RIGHT OF JUDGE WINGARD TO SIGN AN ORDER 
oF A Notice oF APPEAL OUT OF HIS DISTRICT. 


The facts show, as disclosed by the record in this case, 
that S. C. Wingard, judge of the First Judicial District 
Court, and before whom, as judge of said District Court, 
the case of Parker v. Dacres et al., herein, was tried orig- 
inally, was in attendance upon the Supreme Court of the 
Territory, and required by law and his official duties to 
remain there. It was an ex parte application for an order 
to be entered upon the journal giving a notice of appeal, 
and it is insisted the judge had jurisdiction to grant or 
make such order anywhere within the Territory in which 
he was a duly-appointed judge. 

4 Wait’s Practice, 592. 
2 John, 198. 


It is insisted in the return herein that section 1874 of 
the Revised Statutes of the United States and section 
2138 of the Code of Washington Territory, taken to- 
gether, limit the power of the judges of the District Courts 
in Washington Territory to acts done within the territo- 
rial boundaries of their respective districts. Section 1874 
of the Revised Statutes reads as follows: 


“Sec. 1874. The judges of the Supreme Court of 
each Territory are authorized to hold court within their 
respective districts in the counties wherein, by the laws 
of the Territory, courts have been or may be established, 
for the purpose of hearing and determining all matters 
and causes except those in which the United States 1s a 


party.” 
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While the section of the Code of Washington Territory 
is as follows: 

“Sec. 2138. The several judges of the district courts 
in this Territory, and each of them, in their respective 
districts may, at Chambers, in vacation, entertain, try, 
hear, and determine all actions, causes, motions, demur- 
rers, and other matters not requiring a trial by jury, and 
all rulings, orders, judgments, and decrees made or ren- 
dered by a judge of the District Court at, Chambers may 
be entered of record in vacation, and shall have like force 
and effect as though made or rendered at a regular term 
of the District Court.” 


[t is respectfully insisted no such construction should 
be given to these statutes. Upon the contrary, it is re- 
spectfully suggested that the words in the Territorial 
statute, “in their respective districts,” simply mean that 
the act or thing done by the judge shall relate to some 
matter or thing pending in the district of which he is 
the judge. In other words, that the judge of the first 
district, for instance, could not entertain a motion or de- 
cide a matter at Chambers relating to a suit pending in 
another district of the Territory. It never was intended, 
it seems to me, that a judge whose duty called him for 
certain months in each year to the capital of the Terri- 
tory for the purpose of sitting on the Supreme bench, had 
not the power to open his Chambers at that point and 
entertain a motion—or decide it, for that matter—in an 
action or suit pending in his proper district. 
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The case of Packard v. Packard, 7 “ Pacific Reporter,” 
628, cited by counsel for Dacres in his motion in the Su- 
preme Court of the Territory to dismiss appeal (see 
printed record of return, p. —) is in no sense applicable 
to the question involved in this case. In that case the 
court in regular term (March Term, 1884) heard and de- 
cided an application for divorce, and a decree was entered 
during that term of court granting the wife a divorce as 
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prayed forin her petition, and also awarded her the cus- 
tody of her four children. No order or judgment, how- 
ever, was rendered specifying the amount of money the 
defendant. would be required to pay for the support of 
the wife and children. The court then adjourned sine die 
on March 11,1884. Subsequently, by consent of parties 
and their respective counsel, they appeared before the 


judge of the court who tried the cause, and on March 


21st, 1884, at Junction City, Kansas, and then and there 
agreed upon a journal entry, which was signed by the 


judge. This entry provided that the defendant should 


pay to the wife for the support of her minor children, so 
long as she should have the care and custody of them, 
$150 per annum for each of the children, and $200 to the 
wife for life, or until she should marry. These orders 
were then, under the direction of the judge, filed in the 
proper court nunc pro tunc,as of March 11th, the date when 
the court adjourned forthe term. On review, the Supreme 
Court of the State held that, inasmuch as these orders 
were not made or rendered during the March Term of 
the District Court of Dickinson county, they were void, 
and improperly embraced in the journal entry. 

The point was not that the judge acted out of his 
Territorial jurisdiction, but rather that he acted owt of 
time. The term of the court having expired, the case 
had passed beyond his jurisdiction. Had these orders 
of March 21st been made on that date in the same court- 
room in which the cause was originally tried and decree 
of divorce entered, they would, it is submitted, have 
been equally void, for the reason just stated. This 
case, therefore, has no relevancy whatever to the case at 
bar. | 

Again, the point in the case of Earles v. Earles (27 
Kan., 538) cited by counsel in favor of their motion to 
dismiss the appeal in the case at bar, and referred to in 
Packard v. Packard supra, and which will doubtless be 
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referred to in respondent’s brief, was similar to that 
involved inthe latter case. The court had rendered a 
decree out of term, and the Supreme Court, in reviewing 
it, said : 

“We think the judgment itself is a nullity. The 
judge of the court below had no power to render any 
judgment or decree in vacation. The statute provides 
for regular terms of the court to be held for the trial of 
causes, and it does not provide for the rendering of 
judgments or decrees at any time except during the 
term.” 


Nor is the case of The People ex rel. Newell et al. v. 
Montgomery Common Pleas, (18 Wend., 649,) and cited 
in record (p. 2), and which will doubtless be referred to in 
opposing counsel’s brief, an authority in this case. There 
the judge of the court allowed an appeal from a decision 
of a justice of the peace, while the judge was at Albany, 
New York, and decided out of and absent from the 
county for which he was appointed, and in which alone 
he had jurisdiction. In that case the court very prop- 
erly refused a mandamus to vacate the rule quashing 
the appeal. The case at bar would be parallel to the 
case in Wendell supra, had the order directing the entry 
of notice of appeal been made by Judge Wingard in the 
Territory of Idaho or Montana, or in the State of Ore- 
gon, or at some other point outside the Territorial juris- 
diction for which he was appointed, namely, the Terri- 
tory of Washington. 

The Chief Justice and the Associate Justices for Wash- 
ington Territory are not appointed for certain districts 
or counties. They are not the judges of parts or por- 
tions of the Territory, nor judges of certain counties or 
certain districts; they are judges of the Supreme Court 
of the Territory, and assigned to duty as District Judges. 
They are appointed as and for the Chief Justice and the 
Associate Justices of the Supreme Court of Washington 
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Territory, and by virtue of such office they have juris- 
diction to hold terms of the District Courts, and are 
assigned, respectively, to duty in certain districts while 
not on duty at the Capital holding terms of the Supreme 
Court of the Territory. 

Section 2113 of the Code of Washington (188) provides 
as follows: 


“Sec. 2113. The Supreme Court of the oe shall 
be held at Olympia on the second Monday of July in 
each year.” 


Section 1864, R. S. U.S., provides as follows: 


“Sec. 1864. The Supreme Court of every Territory 
shall consist of a Chief Justice and two Associate Justi- 
ces, any two of whom shall constitute a quorum, and 
they shall hold their offices for four years, and until their 
successors are appointed and qualified. They shall hold 
a term annually at the seat of government of the Terri- 
tory for which they are respectively appointed.” 


Section 1873 R. 8. U.S., provides as follows: 


“Src. 1873. Temporarily and until otherwise provided 
by law, the Governor of every Territory which may be 
hereafter established” (this is the act of Sept. 9, 1850), 

“shall define by proclamation the Judicial Districts of — 
such Territory, and assign the judges appointed for such 
Territory to such several districts, as wala fix the times 
and places for holding courts in the Tespective county 
subdivisions of each Judicial District.” 


Section 1917 R. 8. U.S., provides as follows: 


“Sec. 1917. The District Court for the several districts 
in the Territory of Washington, shall be held at such 
times and places in the districts, not exceeding three 


places in each district, as the Legislative assembly of 
. CS eA 


the Territory may by law determine. 
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Section 1918 R.S. U.S., being the act of February 9th, 
1863, provides as follows: 

“Sec. 1918. The Legislative Assemblies of New 
Mexico, Washington, Colorado, Dakota, Arizona, and 
Wyoming Territories, may assign the judges appointed 
for such Territories respectively to the several Judicial 
Districts thereof in such manner as each Legislative As- 
sembly deems proper and convenient.” 


It is respectfully submitted, therefore: 

First. The judge of the District Court did not act be- 
yond his jurisdiction in directing a record entry of notice 
of appeal while he was outside the district to which he 
had been assigned, and was engaged in his official duty 
as required by law, as a member of the Supreme Court 
of the Territory, at the Capital of the Territory. 

Second. That section 2140 of the Code of 1881, has no 
application, whatever, to proceedings on appeal or writs 
of error, under the Code of 1881. A fortiori, may it be 
said that such section cannot possibly have any relation 
or application to the provisions relating to an appeal con- 
tained in the independent statute of Nov. 28d, 1883, and, 
therefore, it follows that inasmuch as Parker’s appeal had 
been duly taken and perfected and because it had been 
properly transferred from the District to the Supreme 
Court of the Territory, and that the latter having ac- 
quired jurisdiction thereof, that such court should have 
proceeded in the exercise of its jurisdiction to hear and 
determine the same upon its merits, and having failed to 
do so, and having erroneously dismissed such appeal, 
the writ of mandamus in this case should be made man- 
datory. 

All of which is respectfully submitted. 

JoHN H. MITCHELL, 
Attorney for Petitioner. 
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SupremeCourt of the Anited States. 


OCTOBER TERM 1888. 
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No. 5. Original. 
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Ex Parte: IN THe MaTTrerR oF Hotton PARKER, 
PETITIONER. 
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Demurrer to Returns. 
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Now comes Hollon Parker, the petitioner, by his attor- 
ney, and excepts and demurs to the return filed herein 
January 28th, 18589, (printed record, pages 1-66 and part 
of 67, inclusive), and also to supplemental return filed 
January 28th, 1889, and January 30th, 1889, (printed 
record, pp. 67, 68), to rule to show cause why a writ of 
mandamus should not issue, and for the following rea- 


Sons: 


Ist. Said return and supplemental returns do not state 
facts sufficient to constitute an answer to the petition 
filed herein. 


2d. Such return and supplemental returns are frivolous 
and insufficient. Wherefore, petitioner prays as in his 
petition. 
Very respectfully, 
JoHn H. MITCHELL, 
Attorney jor Petitioner. 


22 
Supreme Court of the United States. 


October Term, 1888. 


No. 5.. Original. 
Ex Parte: In the Matter of Hollon Parker, Petitioner. 


Suggestions of error in the record of case Parker v. Dacres, 
incorporated in and made a part of the return of re- 
spondents. 


It is evident the following portion of the printed record 
herein has no relevancy to this case, and should be elimi- 
nated in the consideration of this case, having evidently 
been incorporated inadvertently and by mistake. This 
doubtless will be conceded by counsel for respondent in 
their brief. 

That is to say— 

Ist. All of page 10 of Record entitled “Transcript of 
Record,” and also the first four lines of page 11 of same 
Record. 


2d. All that portion comprising the first half of page 
65, same record, being judgment entry in case of Hollon 
Parker v. George Dacres, No. 420, being proceedings of 
Tuesday, July 14th, 1885. 


3d. Also all that portion or middle of page 66, same 
record, being opinion of Roger 8. Greene, Chief Justice, 
in case entitled “Hollon Parker v. George Dacres, No. 
420, opinion.” 


It seems the above portions of the record relate to a 
former appeal, a writ of error taken in this same case, and 
which appeal or writ was dismissed by the ‘Supreme 
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Court because no assignment of error was properly made. 
No complaint is made herein of such dismissal, and the 
record thereof was, as it is believed will be conceded by 
counsel for respondent herein, inadvertently and im- 
properly incorporated in this record, and should be 


‘eliminated in the consideration of this case. 


JoHN H. MITCHELL, 
Attorney for Petitioner. 
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IN THE & 


. aa 
Supreme Court of the Elnited States. 
October Term 188% No. Original. j 
Ex-PARTE: IN THE MATTER OF THE PETITION OF 
HOLLON PARKER FOR WRIT OF MANDAMUS 4 

US. . 

THE SUPREME CouRT OF THE TERRITORY OF WASH- ; 


INGTON, THE HONORABLE RICHARD A. JONES, 

CHIEF JUSTICE, AND THE HONORABLES W. G. 4 
LANGFORD, FRANK ALLYN, AND Lucius B. NASH, j 
ASSOCIATE JUSTICES THEREOF, Respondents. : 


To the Honorable the Supreme Court of the Untted 
States: 


The petition of Hollon Parker respectfully shows to 
this Honorable Court: 


First. That he is a citizen and resident of Walla 
Walla city, county of Walla Walla, and Territory of 
Washington. 


Second. That on or about May 15th, 1884, your peti- 
tioner, Hollon Parker, as plaintiff, commenced a suit at 
law for the recovery of the possession of certain real 
property, and for twenty-two thousand five hundred 
($22,500) dollars, against one George Dacres, in the Dis- 
trict Court of the First Judicial District of Washington 
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Territory, holding terms at Walla Walla city, in and 
for the counties of Walla Walla and Franklin, in said 
Territory, and more particularly described in the com- 
plaint filed therein. And plaintiff alleged in said com- 
plaint that on the 28th day of December, A. D. 1874, 
he was, and ever since has been, the legal owner, and 
seized in fee of the said property; and that on said day 
the defendant unlawfully and wrongfully entered into 
possession of said premises, and has ever since unlaw- 
fully and wrongfully held possession of the same, to 
plaintiff’s great damage, in the sum of. twenty-two 
thousand five hundred ($22,500) dollars. 


Third. That on the r2th day of November, 1884, de- 
fendant appeared and filed his answer to plaintiff’s com- 
plaint, denying each and every allegation thereof, and 
alleging fee-simple title to said premises in defendant, 
under and by virtue of a judicial sale, foreclosing a mort- 
gage, on the 4th day of August, 1874, on said premises, 
and further alleging that defendant has made permanent 
improvements on said premises to the value of six thou- 
sand ($6,000) dollars. That on the 15th day of Novem- 
ber, 1884, plaintiff filed his reply to defendant’s said 
answer, denying each and every allegation thereof. 
' That upon the issues thus made upon said pleadings, 
and upon the 15th judicial day of said court, Wednesday, 
November 26th, 1887, a jury, under the instructions of 
the court, rendered a verdict in favor of defendant and 
against plaintiff. That upon said verdict and proceed- 
ings had, the court rendered the following judgment: 
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Twenty-sixth Judicial Day, Saturday, February 14th, 
1885. 


HOLLON PARKER, Plaintiff, ) Judgment 


VS. >» 
GEORGE Dacres, Defendant. } 3959: 


This action having been tried on the issue of facts 
formed herein, and the jury having found the following 
verdict, to wit: 

‘* We, the jury empanelled in the above-entitled case, 
find that the plaintiff is not entitled to the possession of 
the property described in the complaint, and that the 
defendant is the owner in fee-simple of such premises 
and every part thereof (Nelson Snodgrass, foreman)— 

Therefore, on motion of B. L. and J. L. Sharpstein, 
attorneys for defendant, it is considered and adjudged 
by the court that George Dacres, defendant, is the owner 
of the premises described in the complaint in this action, 
to wit: 

The N. E. &% of the N. W. &% and the N. W. XY of 
the N. E. 4% of Sec. No. 20, and the S. W. X of Sec. 
No. 17, T. No. 7 north, range No. 36 east, in fee-simple 
title, and every part thereof; and it is further consid- 
ered and adjudged that the defendant recover of the 
plaintiff the costs and disbursements of this action, taxed 
at $29.65, and that execution issue therefor. 

(Signed) S. C. WINGARD, 
Judge, &c. 


That your petitioner, the plaintiff in said cause, 
Hollon Parker, thereafter, while the Honorable S. C. 
Wingard, the judge of said court, was in attendance at 
the July Term of the Supreme Court of Washington 
Territory begun and held at Olympia, Thurston 
county, Washington Territory, gave the following 
notice of appeal, and in pursuance of which the fol- 
lowing order was then, July 27th, 1885, made in writing 
by said Judge Wingard, to wit: 
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At Chambers at Olympia, Thurston county, Washing- 
ton Territory, July 27, 1885. 


US. >» Notice of Appeal. 
GEORGE DacrEs, Defendant. } 


HOLLON PARKER, Plaintiff, ) 


Comies now the above-named plaintiff, by his attor- 
ney, A. E. Isham, and gives notice at Chambers to the 
above-named defendant and his attorneys, and to the 
clerk of this court, and to all others, that he appeals 
this cause to the Supreme Court of this Territory by 
way of writ of error, and requests that this notice be 
entered of record upon the journal of this court, which 
is accordingly here now ordered by the court that said 
notice of appeal be entered of record on said journal, 
and said appeal is allowed. ; 

Done at Chambers at Olympia, Thurston county, 
Washington Territory, this the 27th day of July, A. D. 
1885. 

S. C. WINGARD, 
Judge, &c. 


That thereupon, after the term in which said judg- 
ment had been rendered, and after said notice of appeal 
had been given and entered of record on said journal of 
said court, and said cause fully removed from the Dis- 
trict Court of the First Judicial District of Washington 
Territory to the Supreme Court of said Territory, under 
and by virtue of an act of the Legislative Assembly of 
Washington Territory approved November 23d, 1883, 
entitled ‘‘An act in relation to the removal of causes to 
the Supreme Court,’’ the defendant, George Dacres, ap- 
peared by his attorneys, B. L. and J. L. Sharpstein, at 
the next term of said District Court, after the judgment 
had been rendered and the notice of appeal had been 
given, and the time for appeal or taking out a writ.of 
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error had fully expired, and the following proceedings 
were had, to wit: 


In the District Court of the Territory of Washington 
and for the First Judicial District thereof, holdiae 
terms at Walla Walla for the counties of Walla 
Walla and Franklin, in said Territory. 


Regular November Term 1885. First Judicial Day— 
Monday, November gth, 188s. 


HOLLON PARKER, Plaintiff, 
vs >» Order—No. 3959. 


GEORGE DacrEs, Defendant. } 


Now, on this day, this action coming on for a hear- 
ing on the motion of defendant to correct and modify 
the journal entry of what purports to bea notice of 
appeal given in the above-entitled action on July 27th, 
1885, and it appearing to the court that copies of the 
motion and notice of the hearing thereof had been duly 
served on the attorney for the plaintiff more than three 
days prior hereto, and the defendant appearing by B. 
I. and J. L. Sharpstein, his attorneys, specially as 
stated in said motion and notice, and the court being 
fully advised in the premises, said motion is granted, 
and said journal entry amended by adding after the 
words ‘‘at Chambers’’ the words ‘‘ at Olympia, Thurs- 
ton county, Washington Territory, while in attendance 
upon the Supreme Court,’’ and after the words ‘‘ done 
at Chambers,’’ and before the word ‘‘this,’’ the words 
‘‘at Olympia, in Thurston county, Washington Terri- 
tory.”’ 

S. C. WINGARD, . 
Judge, &c. 


The defendant in error, after appearing in the court 
below and making the above correction and amend- 
ments to the notice of appeal, appeared in the Supreme 
Court of said Territory in said cause on July rst, 1886, 
by both general and special brief combined, and a 
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special motion, in which the defendant in error moved 
the court to dismiss the appeal for the following reasons: 


Ist. Because no notice of appeal was given or served 
in this action, or given i open court or Chambers with- 
in six months after the rendition of the judgment herein, 
or at any time. 


Upon this motion the defendant in error raised and 
argued the single question of the right of Judge S. C. 
Wingard to order a notice of appeal to be spread upon 
the records of the First Judicial District while out of 
his district, and in attendance upon the Supreme Court 
at Olympia, Thurston county, Washington Territory. 

No other objection was raised in the Supreme Court 
of Washington Territory, and no point was made in any 
form by defendant in error that he had not received 
three days’ notice under section 2140 of the Code of 
Washington Territory. 

If defendant in error was entitled to such notice, he 
had waived the same under Rule VI of the rules of the 
Supreme Court of Washington Territory, which is as 
follows : 


All motions in the Supreme Court must be in writing, 
and filed with the clerk and served upon the adverse 
party or his attorney, unless service thereof be waived. 

All motions for rule on the clerk to perfect tran- 
scripts, for leave to amend notices of appeal or writ of 
error, the proof of service thereof, or certificate of the 
clerk or judge to the transcript, or motion to dismiss a 
cause or affirm a judgment or decree without a hearing 
upon the merits, must be filed on or before the second 
day of the term, and not afterwards, unless by leave of 
the court the time be extended. 


No time was extended by the court. 
There is nothing in the records of the Supreme Court | 
of Washington Territory to show that defendant in error 
did not have three days’ notice in the court below of the 
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entry of the notice of appeal upon the journal of said 
court, and there is nothing in the record to show that 
defendant in error in any manner objected to the hear- 
ing of the case on its merits in the Supreme Court of 
Washington Territory, on the grounds that he had not 
received three days’ notice. This cause was removed 
from the District Court to the Supreme Court solely and 
entirely under the act of 1883 heretofore referred to, 
the first section of which reads as follows: 


SEc. 1. Be it enacted by the Legislative Assembly of 
‘ Washington Territory, that any person desiring to re- 
move a cause from any District Court of Washington 
Territory may do so, either in person or by his attorney 
of record, and in the following manner: Such person or 
attorney may gtve notice in open court, or at Chambers, 
that he appeal such cause to the Supreme Court of the Ter- 
ritory,; such notice shall, by order of the court or judge 
having JURISDICTION of the cause, be entered in the jour- 
nal of such court, and no other service or notice shall be 
required, and thereupon the clerk of such court shall 
make and certify a full and complete transcript of said 
cause, including the journal entries thereunto apper- 
taining, and cause such transcript to be filed with the 
clerk of the Supreme Court within the time allowed by 
law; and thereupon the Supreme Court shall have com- 
plete and perfect jurisdiction of such cause. 

SEc. 2. That the Supreme Court shall hear and deter- 
mine all causes removed thereto, in the manner herein- 
before provided, upon the merits thereof, disregarding 
all technicalities. 

SEc. 5. The notice of appeal hereinbefore provided 
for may be given at any time within six months after 
the rendition of the judgment, order, or decision in- 
tended to be removed to the Supreme Court. 

SEc. 6. All acts and parts of acts, so far as they con- 
flict herewith, are hereby repealed. 

Approved November 23d, 1883. 


This act supersedes and repeals section 2140 of the 
Code of Washington Territory of 1881, in so far as it has 
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any relation to appeals or writs of error, which reads as 
follows : 


SEc. 2140. When a party to an action has appeared 
in the same, he shall be. entitled to at least three days’ 
notice of any trial, hearing, motion, or application to 
be had or made therein before any judge at Chambers, 
which shall be in writing, setting forth the nature of 
the motion or application and the grounds thereof, and 
specifying the time and place where the same will be 
made, and which may be served on the adverse party 
or his attorney. * * * ; 


Your petitioner further avers that said Code of 1881, 
sections 458 ana 459, provide for the taking of an appeal 
or writ of error, and under said Code no provision is 
made for either of these proceedings at Chambers, and no 
three days’ notice could be given or required under said 
Code; hence no such notice could even by implication 
be required to be given under the statute of 1883, such 
as is contemplated under section 2141 of said Code, by 
which section the Supreme Court of Washington Terri- 
tory seek to deprive your petitioner of his right to have 
this cause heard in this Honorable Court. Said sections 
458 and 459 provide for their own notice of appeal, in- 
dependent of section 2140, which has no relation to 
appeals or writs of error. They are as follows: 


SEc. 458. An appeal or writ of error is taken by filing 
with the clerk of the court in which the judgment or 
order appealed from is entered a notice stating the 
appeal from the same, or some specific part thereof, and 
serving a copy of said notice on the adverse party or 
his attorney. Every notice of appeal or writ of error 
must be signed by the party taking the same, or his 
attorney of record, and must contain the title of the 
District Court in which the proceedings sought to be 
reviewed were had; the title of the cause as in the Dis- 
trict Court; a particular description of the judgment, 
decree, or order sought to be reviewed; and, in case of 
appeal, a particular description of every decision, ruling, 
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order, or decree by which the appellant claims to have 
been aggrieved, and which he relies upon as ground for 
a reversal or modification of the judgment, order, or 
decree; and, in case of a writ of error, a particular de- 
scription of the errors assigned. 

SEC. 459. An appeal shall not be perfected until the 
notice thereof has been served upon the adverse party, 
or his attorney of record. Upon payment of his fees, 
the clerk shall forthwith transmit by mail, express, or 
messenger—not a party nor the attorney of a party—a 
trauscript of the record in the cause, or so much thereof 
as the appellant or plaintiff in error, in writing, in the 
notice as directed, to which shall be appended copies of 
the notice of appeal and the supersedeas bond, if any. 


Your petitioner further avers that Rule XI of the 
then existing rules of said Supreme Court reads as fol- 
lows: 


XI. 


Technical Objections to Hearing on Merits. 


Exceptions or’ objections to transcript, bond, notice 
of appeal, or writ of error, or the service thereof, or to 
writs of error, or the return thereof, and all technical 
exceptions or objections to record tending to prevent 
the hearing of a cause upon merits, must be taken and 
plainly stated in the printed briefs of appellees, or 
defendants in error, or the same will not be regarded ; 
and, so taken and sfecified, appellants and plaintiffs in 
error must present and file, on or before the second day 
of the term, such additional or amended record, certifi- 
cate, or other matter, if any such there be, as shall be 
required to remove or answer the exception or objection 
so taken, unless further time be granted by the court 
for cause shown. | 


No further time was granted by the court. 

That, notwithstanding said statute of 1883, and the 
rules of the Supreme Court, your petitioner avers that 
said Supreme Court of Washington Territory did un- 


2 
4 
4 


10 


lawfully and wrongfullv, on the 5th day of January, 
1887, dismiss said cause on the following grounds : 


In the Supreme Court of Washington Territory, Janu- 
ary Term A. D. 1887—Case No. 474. 


HOLLON PARKER, Plaintiff in Error, ) 
US. > 
GEORGE DacreEs, Defendant in Error. ) 


a 


Opinion. 


This motion to dismiss must be granted, because the 
notice of appeal not being one given in open court, and 
being in its nature an application for an order allowing 
the appeal, was entered by the judge without the pre- 
liminary notice to the adverse party prescribed by 
section 2140 of the Code. 


ROGER S. GREEN, 
Chief Justice. 


To all of which rulings the plaintiff in error then and 
there excepted, and the exception was allowed; and on 
the 5th day of January, 1887, said Supreme Court en- 
tered judgment in said cause dismissing said appeal (by 
way of writ of error), and for costs against your peti- 
tioner as plaintiff in error therein, of which judgment 
entry the following is a true and correct copy : 


In the Supreme Court of Washington Territory, Jan- 
uary Term 1887—Third day, January 5, 1887. 


HOLLON PARKER 
US. Judgment—No. 474. 
GEORGE DACRES. 


This cause having been heretofore submitted to the 
court upon the motion of defendant in error to dismiss 
the appeal from the judginent of the District Court of the 
First Judicial District of Washington Territory holding 
terms at Walla Walla, and upon the argument of coun- 


— 


a 
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sel, and the court having fully considered the same, 
and being fully advised in the premises, and having 
filed its opinion in writing, it is now, on this 5th day of 
January, A. D. 1887, on motion of B. L. and J. L,. 
Sharpstein, Esqrs., of counsel for defendant in error, 
considered, adjudged, and decreed that the appeal from 
the judgment of the said District Court be, and the 
same is hereby, dismissed with costs, and that the said 
George Dacres recover of and from the said Hollon 
Parker the costs of this action, taxed and allowed 
at dollars, and that execution issue therefor. 
And it is further ordered that this cause be remitted to 
the said District Court for further proceeding. 


That thereupon your petitioner filed in said Supreme 
Court, on the 11th day of January, 1887, a petition for a 
rehearing before the close of the term at which said 
decision was made dismissing said appeal. 

The following is a true and correct copy of the mo- . 
tion for a rehearing: 


In the Supreme Court of Washington Territory, Jan- 
uary Term 1887. 


HOLLON PARKER, Plaintiff in Error, ) Petition for Re- 
vs. > hearing on 
GEORGE DacrES, Defendant in Error. } Motion. 


Now comes the plaintiff in error, and petitions the 
court for a rehearing in the above-entitled cause on the 
following grounds, to wit: 

First. That the point upon which this case was dis- 
missed was not raised in defendant in error’s brief or 
included in his motion for dismissal, and, according to 
Rule XI, has been by him waived, and his appearance 
in the Supreme Court for any purpose was a general ap- 
pearance and waiver of the point upon which the court 
dismissed this cause. The point, and only point, raised 
in argument by attorneys for defendant in error, or 
argued by plaintiff in error, was the question of the 
judge’s right to cause a journal entry to be made when 
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the judge was outside of his district and no objections 
were ‘‘taken and plainly stated’’ in the printed brief 
of defendant in error, on the grounds that defendant 
in error had not received notice of the proceedings at 
Chambers under section 2140 of the Code. 

Second. The defendant (attorney) in error appeared 
in the court below, and moved for an- amendment, in 
open court, of the journal entry, giving the notice of 
appeal; and although the appearance may have been 
special for the purpose of amending the journal record, 
vet, so far as the regularity of the giving of the notice 
of appeal is concerned, such appearance was a waiver. 

Third. Section 2140 of the Code does not apply to 
notices of appeal at Chambers. Such notices are ex 
parte, in the form of an order to be spread upon the 
journal. Under section 1, page 59, Statutes 1883, ‘‘ no 
other service or notice of process shall be required’’ 
other than the journal entry. 

There is nothing in the record to show whether the 
. defendant in error did or did not have three days’ notice 
of the proceedings at Chambers, and the presumption is 
that all things were done that should have been done 
prior to the signing of the order by the judge below. 
This court cannot presume that the court below com- 
mitted error, or proceeded irregularly without such 
error or irregularity, is plainly shown by the transcript, 
and in some manner assigned as error in this court. (2 
Wash. Ter. Rep., p. 472.) 

Fifth. We contend that, so far as notice of appeal given 
at Chambers under the Statutes of 1883 is concerned, it 
supersedes and repeals section 2140 of the Code, because 
no service of the notice is required at Chambers or in 
open court. 

A. E. ISHAM, 
Attorney for Plaintiff in Error. 


Which above petition for rehearing was overruled by 
the court, and the ruling excepted to by the plaintiff in 
error, and the exception allowed. 

That said petition was filed under and by virtue of 
the laws of Washington Territory and Rule XIV of the 
Supreme Court of the Territory, which is as follows: 


XIV. 


Filing Petition for Rehearing. 2 

Every petition for a rehearing must be filed before | 

— the close of the term at which the decision is made; : 
and no more than one petition for a rehearing of the a 
same question shall be filed; provided that the court ' 
may, in its discretion, allow any petition to be amended. 


Your petitioner further avers that section 483 of the 
Code of Washington Territory provides as follows: 


Sec. 483. The petition for rehearing shall be the 
argument of the applicant therefor; and if the court 
thinks that such argument requires a reply, it shall so 
indicate to the other party, and he may make reply 
within such time as said court shall allow; and with a 
view to a rehearing, the court may extend the suspen- 
sion of proceeding yet further if need be. 


Petitioner further avers that there is, as he is advised 
by his counsel, and as he verily believes, substantial 
error in the proceedings in said cause, and in the judg- 
ment therein in the District Court, and also in the de- 
cision of said Supreme Court dismissing said appeal by 
way of writ of error, whereby the substantial rights of : 
this petitioner as plaintiff in error therein were and are 
materially and adversely affected, and if said judgment 
is permitted to become final, as against this petitioner, 
and as plaintiff in error therein, an irreparable injury 
and injustice will be done him; and your petitioner 
further states that he is entirely without remedy in the 
preinises unless it is conferred by the interposition of 
this Honorable Court. Nor is this application either for 
annoyance or delay, but that petitioner’s rights may be 
protected, errors in said cause by said Supreme and 
District Courts corrected, and justice done him in the 
premises. That the amount in controversy in said 
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cause is largely in excess of five thousand dollars, ex- 
clusive of costs. 

Wherefore petitioner prays that a peremptory writ of 
mandamus may issue herein, directed tothe said Supreme 
Court of Washington Territory, and to the honorable 
the judges thereof, Richard A. Jones, chief justice, and 
W. G. Langford, Frank Allyn, and Lucius B. Nash, as- 
sociate justices, commanding and enjoining them to set 
aside the order and .judgment of said Supreme Court 
made and entered in said cause on the 5th day of Jan- 
uary, A. D. 1887, as aforesaid, dismissing said appeal 
by way of writ of error and rendering judgment against 
this petitioner, as plaintiff in error therein, for costs, 
and to reinstate said cause in said Supreme Court, and 
hear and decide the same on its merits, and for such 
other and further relief as petitioner may be entitled to 
by virtue of the premises, and for his reasonable costs 
and disbursements herein; and as in duty bound your 
petitioner will ever pray. 

JOHN H. MITCHELL, 
lttorney for Petitioner. 
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I, Hollon Parker, petitioner, being first duly sworn, 
say XS foregoing pé¢ Is true, as riky believe. 


a AME, nd sworn to this 8 
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Ex parte HOLLON PARKER. : 
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S WASHINGTON, the Hon. RICHARD A. JONES, ~~ 
! Chief Justice, and the Hon. W.G. LANGFORD, FRANK ~ oe 5 
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thereof, Respondents. 


Brief of Respondents, 


_ W. UPTON & CG. B. UPTON, 
sila B. ALLEN, : 
B. L. & J. L. SHARPSTEIN, 


Attorneys for Respondents. 
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at 3 = In the matter of the Petition of HOLLON PARKER for 
i 2 Writ of Mandamus, 

eo a The SUPREME COURT OF THE TERRITORY OF 
eo WASHINGTON, the Hon. RICHARD A. JONES, 
ae ei Chief Justice, and the Hon. W.G. LANGFORD, FRANK 
oe) fl ALLYN, and LUCIUS B. NASH, Associate Justices 
yak. a thereof, Respondents. 

oo Ss Brief of Respondents, 

Bua I. 


a The above respondents submit the following points to 
. the consideration of the Court, as bearing upon the ques- 
tion whether a peremptory mandamus should issue herein : 


1. Mr. Justice Langford not having acted as a member 
of the supreme court of Washington Territory when any 
action or proceeding was had or taken relative to the said 
case of Parker vs. Dacres, and the other respondents not 
then being members of that court, it is apparent that these 
respondents have not been requested to take jurisdiction 

- of the case, and that no one of them has ever personally 
refused or declined to act in relation thereto. 

2. The final decision of the territorial supreme court, 
denying a rehearing and affirming the dismissal of the 
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appeal having beea made January 17th, 1857, the Peti- 
tioner having delayed some twenty-one months to apply 
for mandamus, and the changes in the personnel of the 
court having taken place unavoidably and not altogether 
unexpectedly during this delay, it is sabmitted whether, 
even if mandamus were in other respects the appropriate 
remedy, the petitioner would not be barred by his non- 
action. 

%. It is submitted whether the attempt to appeal the 
cause to the territorial supreme ceurt, which was com- 
menced July 27th, 1885, was such comphance with the 
statutes as to give that court jurisdiction to review the 
judgment of the district court. 

4. Whether it does not appear affirmatively by the re- 
cord that the petitioner is without title to the land, that 
upon a retrial of the action in ejectment he could not 
possibly be entitled to recover, and that the errors assigned 
do not affect a substantial right of the petitioner. 

5. And respondents also submit whether inandamus is 
an appropriate mode of reviewing a Judgment from which 
an appeal lies to this court, and which was deliberately 
rendered by a tribunal charged with the duty of deciding 
the disputed question of law upon which the correctness 
of the judgment dismissing the appeal depends. 


rT. 


It is thought by counsel for the respondents that the 
case can be more briefly presented by first referring to the 
third of the above propositions, namely, the sufficiency of 
the attempted appeal of the case of Parker vs. Dacres to 
the territorial supreme court. 


II] 
STATEMENT OF THE CASE OF PARKER vs. DACREs. 


That case was a possessory action in the nature of eject- 
ment, tried in Walla Walla county, in the first judicial 


district. On the trial in the district court the jury was in- 
structed to find for the defendant, and a verdict being ren- 
dered, jadgment was entered February 14th, 1885, in favor 
of the defendant. In February, 1885, the plaintiff Parker, 
attempted an appeal to the territorial supreme court, and 
on July 14th, 1885, that appeal was dismissed, upon the 
cround, among others, that no assignment of errors had 
been filed, as required by the rules of the court. (See 
Return, pp. 10 and 65.) 

The dismissal of that attempted appeal was not then, 
and is not now, complained of by the petitioner; it 1s not 
mentioned in the petition. But the six months allowed 
for taking an appeal, extending to August 14th, 1885, not 
having then expired, the plaintiff Parker, attempted a see- 
ond appeal, and for that purpose, on July 27th, 1885, at 
Olympia, Thurston county, in the second judicial district, 
he, by his attorney, applied to Jusiice Wingard,. before 
whom the cause had been tried in Walla Walla county, 
presenting to Justice Wingard the so-called chambers’ 
order, which is substantially set forth in the petition for 
mandamus on page 4, and is there called a notice of ap- 
peal. Justice Wingard, although absent from his judicial 
district, signed the order at Olympia, as requested by the 
plaintiff’s attorney. 

This proceeding was had without notice to the defendant 
Dacres. The record and the petition for mandamus are 
silent as to how this order was transmitted to Walla Walla 
county, as to when it arrived there,and as to when it came 
to the knowledge of Dacres. Under the act of 1883, filing 
assignment of errors is not a step in taking appeal. 

The record does not disclose that any further action was 
taken in the cause by either party until the following No- 
vember, nor does it appear whether the defendant Dacres 
had any information on the subject until thattime. The 
petition for mandamus, by its silence on the point, tacitly 
admits that no further steps were taken in the attempted 
uppeal until November, 1885. (See Petition, pp. 4 and 5.) 


The original order did not show on its face in what 
county it was made, but on November 9, 1885, 1t was 
amended by inserting the words “at Olympia, Thurston 
county, Washington Territory,” (see Return, pp. 1 and G1,) 
and as amended the order reads as follows: (see Petition, 
p. 4, and Return, p. 27.) 


“At chambers, (at Olympia, Thurston county, Washing- 
ton Territory,) July 27, 1885. 


Hotrion ParKeErR, Plaintiff, . 
vs. >No. 8959. Notice of Appeal. 
Grorce Dacres, Defendant. J 


Comes now the above-named plaintiff, by lis attorney, 
A. E. Isham, and gives notice at chambers and to the clerk 
of this court and to all others that he appeals this cause 
to the supreme court of this Territory by way of writ of 
error, and requests that this notice be entered of record 
upon the journal of this court, which is accordingly here 
now ordered by the court that said notice of appeai be en- 
tered of record on said journal, and said appeal is allowed. 

Done at chambers, (at Olympia, Thurston county, Wash- 
ington, Territory,) this 27th day of July, A. D. 1885. 

C. WINGARD, Judge, &e.” 


ly. 

The cuactments providing the modes of taking appeals 
to the supreme court of Washington Territory are con- 
tained in the Code of 1881, and in the act of November 
23rd, 1883. 

Those contained in the Code of 1881 of Washington 
Territory are as follows: 

“Sec. 403. Appeals and writs of error from the district 
court may be taken to the supreme court at any time 
within six months from the rendition of the judgment, or 


order appealed from or complained of, and not after- 


wards. 
x ** * * * * se ** 


“Sec. 458. An appeal or writ of error is taken by filing 
with the clerk of the court in which the judgment or order 
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appealed from is entered a notice stating the appeal from 
the same or some specific part thereof, and serving a 
copy of said notice on the adverse party or his attorney. 
Every notice of appeal or writ of error must be signed by 
the party taking the same or his attorney of record, and 
must contain the title of the district court in which the pro- 
ceedings sought to be reviewed were had; the title of the 
‘ause as in the district court; a particular description of 
the judgment, decree, or order sought to be reviewed; 
and in case of appeal, a particular description of every 
decision, ruling, order, or decree by which the appellant 
claims to have been aggrieved, and which he relies upon 
as ground for reversal or modification of the judgment, 
order, or decree; and in case of a writ of error, a particu- 
lar description of the errors assigned. 

“Sec. 459. An appeal shall not be perfected until a no- 
tice thereof has been served upon the adverse party or his 
attorney of record. Upon payment of his fees, the clerk 
shall forthwith transmit by mail, express, or messenger, 
not a party nor the attorney of a party, a transcript of the 
record in the cause, or so much thereof as the appellant or 
plaintiff in error, in writing, in the notice has directed, to 
which shall be appended copies of the notice of appeal and 
the supersedeas bond, if any.” 


The code. of 1881 also contains the following sections, in- 
creasing largely the kinds and classes of business to be 
transacted at chambers, and providing that notice shall be 
given when business is to be transacted at chambers: 


“Src. 2158. The several judges of the district courts in 
this Territory, and each of them in their respective districts, 
may at chambers, in vacation, entertain, try, hear, and de- 
termine all actions, causes, motions, demurrers, and other 
matters not requiring atrial by jury, and all orders, rul- 
ings, judgments, and decrees, made or rendered by a judge 
of the district court at chambers, may be entered of record 
in vacation, and shall have like force and effect as though 
made or rendered at a regular term of the district court. 

“Sec. 2140. When a party to an action has appeared in 
the same, he shall be entitled to at least three days’ notice 
of any trial, hearing, motion, or application to be had or 
made therein, before any judge at chambers, which shall 
be in writing, setting forth the nature of the motion or ap- 
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plication and the grounds thereof, and specifying the time 
and place where the same will be made, and which may 
be served on the adverse party or his attorney. 


These two sections and their relation to each other are 
deemed worthy of special examination, in the present case, 
because it is claimed in the petition that the notice re- 
quired by the latter section is inconsistent with the act of 
1883, providing a mode of taking appeal, and is, therefore, 
repealed or so modified that, by the act of 1883, an appeal 
may be taken at chambers in any part of the Territory 
without any notice to the adverse party. 

The act of November 28rd, 1883, provides as follows: 


“Section 1. Be it enacted by the Legislative Assembly of 
Washington Territory, That any person desiring to remove 
any cause from any district court of Washington Territory 
may do so, either in person or by his attorney of record, and 
in the following manner: Such person or attorney may give 
notice in open court or at chambers that he appeals such 
cause to the supreme court of the Territory; such notice 
shall, by order of the court or judge having jurisdiction 
of the cause, be entered in the Journal of such court, and 
no other service or notice shall ve required; and there- 
upon the clerk of such court shall make and certify a full 
and comnplete transcript of said cause, including the journal 
entries thereunto appertaining, and cause such transcript 
to be filed with the clerk of the supreme court, within the 
time allowed by law, and thereupon the supreme court 
shall have complete and perfect jurisdiction of such cause. 

“Src. 2. That the supreme court shall hear and deter- 
mine all causes removed thereto, in the manner hereinbe- 
fore provided, upon the merits thereof, disregarding all 
technicalities. 

a k eo *K * 7 * * 

“Sec. 5. The notice of appeal hereinbefore provided for 
may be given at any time within six months after the ren- 
dition of the judgment, order, or decision intended to be 
removed to the supreme court. 

“Src. 6. All acts and parts of acts, so far as they ¢onflict 
herewith, are hereby repealed.” 


~_ 


V. 


The repealing clause of this act of 1883 is express and 
definite, and it only repeals such prior legislation as is in 
conflict with the act. Up to this time the supreme court 
of the Territory has held that the above section, 2140, re- 
quiring notice of the time and place of transacting bus- 
iness at chambers, is not in conflict with the act of 1883. 
(Melville ef al. vs. Chehalis Co., 3 Wash. T.,14; Beemer vs. 
Boyer, 5 West Coast Rep., 571.) 

The act of 1883 gives a new and cumulative mode of ap- 
peal, which dispenses with all details, except notice; but 
it keeps in view the important feature of notice to the ad- 
verse party. It is an ancient theory of the law, that all 
parties who have appeared are presumed to be present in 
open court,and as the law stood at the time the legislature 
had the act of 1883 under consideration, nearly all the 
business of the court could be transacted at chambers by 
virtue of sections 2138 and 2140; and in pursuance of 
those sections, all parties were to be served with the three 
days’ notice of chambers’ business, and being so served, 
they were to be treated as being present as well at cham- 
bers as in open court. 

Under that state of the law when a case was properly 
brought before the judge at chambers, by the prescribed 
notice, an appeal could be taken as effectually at chambers 
asin open court. It issignificant that the addition made 
to chambers business in 1881, by section 2138, necessitated 
the requirement of notice which is contained in section 
2140, and that the above act of 1883 makes a like addition 
to chambers business, adding a class of business the main 
purpose of which is notice to the adverse party. It is sub- 
mitted whether it would not be entirely inconsistent with 
the spirit and intent, and with the rational operation of the 
act of 1883, to treat section 2140 as repealed; or for the 
Legislature to have permitted it to be repealed, without 
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making an additional provision for notice in the act of 
1883. Such course would have dispensed with the only 
important feature and purpose of the act of 1883, that is, 


notice to the adverse party. 
VI. 


Before referring to the question of the power of a dis- 
trict judge to transact chambers business outside the lim- 
its of his district, it is desired to submit to the court whether 
the so-called order or notice of appeal, made at Olympia, 
is sufficiently specific to identify any certain cause of ac- 
tion or to be regarded as a notice pertaining to the cause 
commenced in Walla Walla county, even if the paper was 
without other fault and had been exhibited to the defendant. 

It speaks of a’cause which has the same title as the ac- 
tion of ejectment which originated in Walla Walla county, 
but it does not purport to identify the cause; it gives no 
means of ascertaining where or in what court the cause 
was commenced or tried or the judgment rendered, nor 
does it state anything except the names of the parties tend- 
ing to identify it. It mentions the supreme court of the 
Territory, but is silent as to the court, the county, or the 
district to which the cause pertained, and it does not even 
show that it refers to a cause commenced in a district 
court. 

In addition to this uncertainty, the place of making 
the so-called chambers order indicates a case in the second 
judicial district and in Thurston county, and this indica- 
tion is made stronger by the fact that the paper purports 
to give present notice at the time and place where it is be- 
ing made, although, under the act of 1883, such paper, 
when duly made, does not become notice until entered on 
the journal of the court. The paper also imports that the 
judge then allowed the appeal, implying that the appeal 
was already perfected and that the journal entr} was then 
made in Thurston county. 
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Also in this paper the plaintiff’s attorney “requests that 
this notice be entered on the record of this court,” without 
specifying what court and without indicating any county 
other than Thurston county, where the order was being 
made. It is submitted that the paper is too indefinite to 


identify a particular cause. 
VII. 


As to the question of the authority of a district judge to 
transact chambers business beyond the limits of his dis- 
trict, it is submitted, not only that the territorial courts are 
created by statute with limited jurisdictions, and cannot 
take power by implication, but also that the statutes creat- 
ing the district courts of Washington ‘Territory and pre- 
scribing their powers are conclusive that a justice cannot 
act as district judge in that Territory, either in open 
court or at chambers, except in the district to which he is 
assigned, 

Section 1907 of the Revised Statutes of the United States 
provides that the judicial power in the Territories, includ- 
ing Washington, “shall be vested in a supreme court, dis- 
trict courts, probate courts, and justices of the peace.” 

Section 1865, R. 8., provides that the Territory shall be 
divided into judicial districts, “and a district court shall 
be held in each district of the Territory by one of the just- 
ives of the supreme court, at such time and place as may 


“be prescribed by law, and each judge, after assignment, 


shall reside in the district to which he is assigned.” 

By section 1874, R.S., “the judges of the supreme court 
of each Territory are authorized to hold court within their 
respective districts, in the counties wherein’ courts have 
been or may be established,” 

And the above-quoted section 2138, of the code of 1881, 
which points out what business may be done at chambers, 
carefully observes and re-enacts these limitations of the 
powers of district judges to their respective district, as pre- 
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scribed by Congress, and it expressly provides that in cham- 
bers business the powers of the judges shall be exercised 
by “each of them in their respective districts.” 

By the above statutes the functions of a district Judge 
are distinct from his functions and powers as a Justice 
of the supreme court. As a district Judge he becomes 
vested with power to act in his district only at the 
time of his assigument thereto; he is required to reside 
therein and has no authority to act as district Judge 
except within the limits of his judicial district; there is no 
mingling of his powers as district Judge with the pow- 
ers he may exercise as a member of the appellate court; 
these powers are as distinct as though vested in different 
persons; they are made so by the Federal statute, and sec- 
tion 2138 of the Code of 1881, not only recognized the lim- 
itation, but in express terms applies it to chambers busi- 
ness. This territorial limit of power is in entire accord 
with what lias been recognized elsewhere, and where such 
limitation has been so prescribed courts have regarded it 
as imperative. In People vs. Judges of Montgomery Co., 
1S Wend., 649, the features.of the case were similar to the 
one at bar. <A county judge while at Albany and sitting 
as a member of the appellate court ordered the allowance 
of an appeal in a case from his proper district, and the ap- 
peal being afterward dismissed a mandamus was prayed 
to reinstate the appeal, but the writ was refused by the 
general term because the appeal, though regular in other 
respects, was allowed by the judge when out of his district. 
The court said: “it was a judicial act which could only be 
properly performed in his own county. 

Earles vs. Earles, 27 Kans., 542. 
Packard vs. Packard, 34 Kans., 53. 


It is clear that an attempt to take an appeal or transact 
other business at chambers outside the proper district is 
without authority and void, and that the proeeeding is in 
law in all respects as if not attempted. 
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VIII. 
The petition (pages 6 and 7) avers that there is nothing 
in the record “to show that the defendant in error did not 


have three days’ notice.” This point is not well taken. 
Any notice required by law to constitute an appeal is a 


jurisdictional fact which must appear affirmatively by the 


record, and in a court of limited jurisdiction created by 
statute, failure of the record to show such Jurisdictional 
fact is of itself want of jurisdiction of the subject-matter. 
The assumption in the petition (pages 5 and 6) that “the 
defendant Dacres waived notice of appeal by his appear- 
ance in the cause,” is without foundation, and is contradicted 
by both the return of the respondents and by the record 
of the case of Parker vs. Dacres. The record shows that 
in each motion and appearance of the defendant, whether 
in relation to the appeal first attempted or to the one men- 
tioned in the petition, the‘defendant gave distinct, written 
notice of the limited nature and special purpose of his 
appearance, in accordance with Rule XVII of the court, 


which is as follows: 


“Rute AVIT. Special Appearances. 

“Any party to a cause pending in the supreme court 
who shall, in person or by attorney, file a brief or any 
paper, or shall receipt for papers filed in a cause, without 
at the same time affirmatively, by written notice to the 
opposite party or the court, make a limited or special 
appearance in the cause, shall be held to have entered a 
general appearance in the supreme court, and to have 
waived all objections to the jurisdictional process.” 

For defendant’s appearance in relation to the appeal 
first attempted, see return, pages 10 and 11; for his ap. 
pearance in relation to the attempted appeal now under 
consideration, see pages J, 14, 62, and 63. Each of these 
contain the written notice specified in Rule XVII of the 
court, and shows that the defendant made a special and 
limited appearance as contemplated by the rule. 
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The motion in support of which the defendant’s brief 
was presented is as follows: 

“The defendant in error appearing specially for the pur- 
pose of this motion only, moves the court to dismiss the 
appeal herein for the following reason : 

“Because no notice of appeal was given or served In 
this action, or given in open court or at chambers, within 
six months after the rendition of judgment herein, or at 
any time.” (See Return, p. 62.) 


In the brief, notice of the special and limited nature of 
the defendant’s appearance is twice given. {See Return, 
pp. 14 and 15.) 

The question raised by the motion was whether the cause 
had been brought within the jurisdiction of the court. 
Any notice or other proceedings that do not, in accordance 
with the statute, constitute an appeal, do not amount to a 
“notice of appeal,” and hence there is no occasion for the 
statement in the petition, page 7, that the defendant did 
not object “on the grounds that he had not received three 
days’ notice.” 

The cuestion raised by the motion being a question to 
the jurisdiction, was one that can be raised without pre- 
vious notice whenever the parties are before the court. 

On the argument and in the brief it was claimed that 
the statutes on the subject of appeals had not been com- 
plied with; that the proceeding at Olympia was not a pro 
ceeding “at chambers ;” that the court had not acquired 
jurisdiction either of the person or of the subject-matter ; 
in other words, that the case of Parker vs. Dacres had not 
been appealed, and for that reason was not “pending in 
the supreme court.” 

The objection to the jurisdiction and the special and 
limited nature of the appearance being distinctly stated, 
it is submitted that neither under the above rule nor under 
the common law could such an appearance be construed or 
held to be a waiver of want of jurisdiction of the person 
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or of the subject-matter, or held to confer jurisdiction of an 
appeal that had not been regularly taken. When a qués- 
tion of jurisdiction of the subject-matter is raised and is 
well founded, the proceeding is, as matter of law, ter- 
ininated, and nothing but the dismissal of the cause can 
lawfully take place. (Harkness vs. Hyde, 98 U.5., 476.) 

There is a marked difference between waiver of jurisdic- 
tion of the person and conferring jurisdiction of a subject- 
matter, but the limited appearance under the rule waived 
neither. 

If it is true, as a matter of law, that the paper made 
at Olympia was, by its terms insufficient, or that the 
judge of the first district lacked authority to act at cham- 
bers in the second district, or that for any other reason an 
appeal had not been taken, the presentation of the objec- 
tion to the jurisdiction made it the duty of the court to 


dismiss the proceeding, as was done. 
LX. 


When it appears by the record that the moving party 
cannot be entitled to recover under any course that may 
be pursued, that is ground for dismissing the proceeding, 
whether in a court of original or appellate jurisdiction, 
and in such case the appellate court will not determine 
whether error was committed, but will dismiss the cause. 

Bank vs Bank, 21 Wall., 294. 
Campbell vs. Pratt, 2 Pet., 354. 
Robst vs. Brock, 10 Wall., 517. 


When this is disclosed by the record the point may be 
presented without previous notice at any stage of the pro- 
ceeding in which the parties are before the court ‘nd the 
case is under consideration, and the presentation of this 
point in a brief in connection with the motion to dismiss 
for want of jurisdiction could not be construed to confer 
jurisdiction or to be a waiver of want of jurisdiction of 
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the subject-matter, even if the special notice of the appear- 
ance had not been mentioned, yet out of abundant caution 
every paper presented by the defendant’s counsel gives 
written notice of the special and limited nature of the 


appearance. 
X 


The fourth point suggested above by the respondents is 
based on thé familiar rule set forth in the cases last cited, 
namely, that a court will not send a case back for a new 
trial “if it be certain that the plaintiff cannot recover in 
the action.” 

It is submitted that the record renders this point abso- 
lutely certain. 

In the action of ejectment each party claimed title 
through one Edward Shiel; the defendant claiming under 
a judicial sale made to him on August 4, 1887, under a 
foreclosure proceeding entitled Almas H. Reynolds vs. Ed- 
ward Shiel, and the plaintiff claimed as grantee of Shiel 
through conveyances admitted to be subsequent to the 
foreclosure proceeding and to the sale to the defendant ; 
and the plaintiff relies entirely upon a collateral attack 
on the foreclosure proceeding against which he makes 
but two objections that are even colorable or plausable. 
These are (1) an objection to the form of the sheriff’s re- 
turn of service of original process; and (2) that the sale 
of the mortgaged premises and the return of that sale to 
the court were made by “B. W. Griffin, sheriff, by F. Kim- 
berly, deputy,” (see Return, p. 53,) the plaintiff claiming 
that it should have been made by the sheriff without the 
intervention of the deputy, for the reason that the order 
of sale (Return, p. 51,) directed the sale to be made by the 
sheriff and appointed him special master for that purpose. 
The latter objection is not available as a ground of col- 
lateral attack, because the sale being made and returned to 
the court August 4, 1874, the court, on September 14, 1874, 
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(Return, p. 56,) confirmed the sale and ordered the sheriff 
to make a deed to the purchaser. ‘The confirmation cured 
all defects, if any there were, as to the mode of sale. 

In the foreclosure the court was proceeding under the 
Code of Washington Territory of 1873, which provides, in 
subdivision 4, of section 361, as follows: 

“An order confirming asale shall be a conclusive deter- 


mination of the regularity of the proceedings concerning 
such sale as to all persons in any other actions.” 


The order of confirmation, of date September 14, 1874, 
(Return, p. 65,) is in due form, and contains the following: 


“This action comes on for hearing on motion to confirm 
the sale of real estate heretofore made in this action by 
the sheriff of Wella Walla county, and no objection to 
said sale having been filed herein, and the time allowed 
by law for filing the same having fully expired, and it 
appearing to the court that said sale and all proceedings 
relating thereto were regular and according to the laws 
of Washington Territory and the course and practice of 
this court; therefore, on motion of B. L. Sharpstein, Esq., 
attorney for plaintiff, it is ordered that said sale and all 
proceedings in relation thereto be, and the same are, in all 
respects confirmed, and the sheriff is ordered to make a 
deed to the purchaser according to law. 

J. R. LEWIS, Judge.” 


Voorhees et al. vs. Jackson et al., 10 Pet., 449. 
Doolittle vs. Bryan, 14 How., 568. 

Hermon on Executions, p. 484, Sec. 261. 
Freeman on Judgments, Secs. 126 to 130. 


In the above objection to the sheriff’s return of service 
it is not assumed or pretended that the defendant was not 
in fact served with original process; the point of the objec- 
tion is that the return which certifies service on Edward 
Shie} does not denominate him “defendant,” and that the 
record is therefore imperfect. This alleged defect, if it can 
be called a defect, is also cured by the record. If it were 
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the case that the defendant was not served, a bill would 
lie to set aside the judgment as false, for the record clearly 
states that the service was upon the defendant, Edward 
Shiel. 

‘The return is indorsed upon the original subpoena, which 
is in due form, and contains the title, (Return, p. 43,) and 
entitles the cause, “Almas H. Reynolds, plaintiff, vs. Ed- 
ward Shiel, defendant.” 

The return thus indorsed (p. 43) is as follows: 


“TERRITORY OF WASHINGTON, | 
County of Walla Walla. j 


I hereby certify that I have served the within subpoena 
and bill in equity on Edward Sheil by delivering to him 
personally a certified copy thereof in said county and Ter- 
ritory on the 9th day of July, A. D. 1878. Certified by 
Wm. H. Andrews, clerk, to be a true copy. 

B. W. GRIFFIN, Sheriff, 
By F. KIMBERLY, Deputy.” 


88: 


If under this return there could have been any doubt 
as to the identity of the party served, the point is not now 
material, it being settled by the court and the identity of 
the party having become a matter of record in the cause. 
‘The proof of service appears in the order referring the cause 
to a master, (Return, p.48,) which shows that the subpcena 
and bill of complaint were personally served on the defend- 
ant. Such an order, as well as the original process and 
return of service, is a part of the judgment roll, and is of 
the same effect in proof of service as would have been an 
amended return. 


If the omission was a defect which might have been 
worthy of consideration, had it not been cured, it was a 
mere verbal defect curable by amendment of the return, a 
matter resting in the discretion of the court. The record 
proof that the service was on the defendant, Edward Shiel, 
contained in the order referring the cause toa master, is as 
effective as would have been an amendment of the return. 
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It is a part of the record which cannot be attacked col- 
latterably, and which cures the alleged defect in the re- 
turn. 

Hollingsworth vs. Barbour, 4 Pet., 466. 

Hall vs. Williams, 6 Pick., 252. 

Alderson vs. Bier, 9 Cal., 320. 

Landers vs. George, 59 Ind., 309. 

Shu n«-way vs. Stillman, 6 Wend., 447. 


XI. 
CHANGE OF THE PERSONEL OF THE COURT. 


When on Jan, 17th, 1887, the supreme court of Wash- 
ington Territory made the final order in the case of Parker 
vs. Dacres, it was composed of Chief Justice Green and As- 
sociate Justices Hoyt, Turner, and Langford, and as stated 
in the return, the latter had taken no part in that case. 
On October 29th, 1888, when the alternative writ was 
awarded, none of the justices who had taken part in the 
case were members of the court. 

It follows that none of the respondents have refused, or 
can be charged with having refused, to perform the acts 
which the petitioner charges as their duty. 

In the United States vs. Boutwell, 17 Wall., 604, it is laid 
down by this court, that the office of a writ of mandamus 
is to compel the performance of a duty resting upon a per- 
son to whom the writ is sent. If he be an officer, and the 
duty be an official one, still the writ is aimed exclusively 
against him as a person. The writ does not reach the 
office. 

It is, therefore, in substance a personal action, and it 
rests upon the averred and assumed fact that the defend- 
ant has neglected or refused to perform a personal duty, to 
the performance of which by him the relator has a clear 
right. Henceit isan imperative rule that previous to mak- 
ing application for a writ to command the performance of 
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any particular act, an express and distinct demand or re- 
quest to perform it must have been made by the relator 
or prosecutor upon the defendant, and it must appear that 
he refused to comply with such demand, either in direct 
terms or by conduct from which a refusal can be conclus- 
ively inferred. 

In this connection it is to be observed that even if a case 
of hardship could change the rule of law, the petitioner is 
not in condition to complain, either of the above rule in 
relation to mandamus or of the rule that required him to 
give three days’ notice if he desired to proceed at cham- 
bers in his intended appeal. In the latter proceeding he 
had eighteen days, which was sufficient time to have served 
his notice of appeal in accordance with the Code of 1881, 
without application to a district judge, and in his pending 
application he permitted twenty-one mouths to elapse be- 
fore presenting his petition for mandamus. Thedelay was 
his own, and he has permitted the unavoidable change in 
the personel of the court to intervene. It is by his inac- 
tion that this rule of law has become applicable to the 
case. | I. 

Is this a case where mandamus is the appropriate 
remedy ? 

It differs from ex parte Parker, (120 U. S., 737,) the 
only case in which it is claimed the court has de- 
parted from the rule laid down in U.S. vs. Lawrence, (3 
Dallas, 42.) In the present case the territorial supreme 
court has acted judicially; in rendering its judgment 
of dismissal it necessarily decided a question of law 
which it was in duty bound to decide, and which was 
of such importance that to have decided it differently 
would have overruled what had become the settled practice 
of that court; but in the former case the opinion indicates 
that it was considered by this court that no judicial action 
had been taken, and that it appeared with certainty in the 
record that the appeal had been regularly taken. 
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In almost one hundred years this court has heard or 
reviewed eighty-seven petitions for mandamus to be di- 
rected to.a court, and it is believed the writ has been 
allowed in only nine of these cases. An examination of 
these cases will show that in U.S. vs. Peters, 5 Cranch, 
115, Ex parte Bradstreet, 32 U.S., 634, and N. Y. Life Ins. 
Co. vs. Wilson, 33 U.S., 294, the writ was awarded in aid 
of the appellate jurisdiction of this court. 

In ex parte Bradley, 7 Wall., 364, and ex parte Robinson, 
86 U.S., 511, the writ was awarded to compel the restora- 
tion of an attorney after disbarment. 

In ea parte Morris, 9 Wall. 605, and In re U.S., 83 U.S.,. 
699, the applications (amicable in form) were made with 
consent of the inferior court. 

In Virginia vs. Rivers, 100 U.S., 313, the application 
was to compel execution of a writ of habeas corpus, which 
had been awarded. The only claimed exception to the 
rule is the above case, ex parte Parker, (120 U.S., 738,) it 
being the only case where a mandamus has been awarded 
by this court to compel the reinstatement of an appeal 
which had been dismissed; and difficult as it is to recon- 
cile that case with ex parte Morgan, 114 U.5., 147, and ex 
parte Brown, 116 U.S., 401, and ex parte Newman, 114 
U.S., 152, it is apparent that this court held that the ter- 
ritorial court had not acted judicially in that case or had 
abused discretion. 

In ex parte Newman, 14 Wail., 153, this court was asked 
by mandamus to compel the Judge of the U.S. circuit court 
for the eastern district of New York to reinstate an ap- 
peal and decide it on its merits. It appeared that the case 
was fully heard on its merits, but was finally decided on a 
question of jurisdiction which, when raised, became the 
primary question to be decided, and when held against the 
appellant there was no occasion for an opinion on the 
merits of the case. The writ was refused, Justice Clifford 


saying: 
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“The court did not refuse to entertain the appeal, nor 
did the court refuse to decide the case on the appeal, nor 
hold or decide that the circuit court had no jurisdiction 
to hear or decide the same as required by the proofs or 
the law; on the contrary, the court did entertain the ap- 
peal, did hear the counsel of all the parties fully on the 
questions raised in the case, and dismissed the appeal.” 


In ex parte Browne, 116 U.S., 401, this Court said: 


“The dismissal of a cause by the supreme court of a ter- 
ritory can only be reviewed by a writ of error or appeal, 
as the case may be.” 


This is in the line of all the decisions, if ex parte Parker 
is not an exception, and is the law of the text books. 


One eminent writer says: 


cry? 


ne writ of mandamus will not lie to compel subordi- 
nate courts to reinstate an appeal which they have dis- 
missed, such dismissal whether made in accordance with a 
rule of practice of the inferior court not unlawful in itself 
or done in the exercise of judicial discretion is held equally 
beyond mandamus.” 


High on Extraordinary Leg. Rem., Sec. 247. 


W. W. UPTON & C. B. UPTON, 
1 JOHN B. ALLEN, 

1 B. L. & J. L. SHARPSTEIN, 
Attorneys for Respondents. 
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EDWARD M. STICKNEY ET AL. VS. JEANNIE K. STICKNEY. | 


] Original Bil. Filed Mar. 16, 1882. 


In the Supreme Court of the District of Columbia, the — Day of 
March, A. D. 1882. In Equity. 


JEANNIE K. STICKNEY, Complainant, } 
US. ‘ N — 
* ~~ , ¥ . a 0. SOS7. 
EpwaARD M. StrickNrey, WILLIAM H. STICKNEY, GEORGE | 


STICKNEY, and CARRIE STICKNEY, Defendants. 


‘To the supreme court of the District of Columbia, holding an equity 
court for the said District, the complainant says as follows: 


First. The complainant is a citizen of the District of Columbia. 
The defendants, Edward M. Stickney and William H. Stickney, are 
of lawful age and citizens and residents, respectively, of the States 
of Iowa and Illinois. The defendants, George and Carrie Stickney, 
are infants, both over the age of fourteen years, as the complainant 
is informed and believes and charges, aud residents of the State of 
Iowa, and the defendant, Edward M. Stickney, is their duly ap- 
pointed guardian. 

Second. With an elder William Stickney, the complainant, at the 

age of twentv-four years, intermarried on the fifteenth day of 
2 January, 1852, and continued to be his wife unti! the 13th 

day of October, 1881, when he departed this life, intestate, at 
the city of Washington, in the said District, domiciled therein, leav- 
ing the complainant his widow and as his sole heirs-at-law and next 
of kin three brothers, to wit, John N. Stickney,a citizen of Connec- 
ticut and resident of Rockville therein; Thomas G. Stickney, a 
citizen of Maine and resident of Bangor therein, and Frank H. Stick- 
ney, acitizen and resident of the District of Columbia, and the de- 
fendants to this bill, who were and are the sole issue of one Moodey 
Stickney, a brother of the said intestate, but at that time deceased. 

Third. On the 11th day of November, 1881, and by an order 
passed by this court, in the exercise of the probate jurisdiction 
thereof, the complainant was duly appointed and became and she is 
still the sole administratrix of the personal estate of her deceased 
husband. A true copy of her letters as such is annexed to this 
bill. 

Fourth. The personal estate standing or held in thre name of the 
said intestate at the time of his death, and consisting mainly of fur- 
niture, stocks, bonds, notes, and cash, and whereof all was in fact 

within the District of Columbia, was of an aggregate velue, 
3) from the best and most recent information that the com- 

plainint has been able to obtain in the premises, of about 
$50,000. 

And, upon the like information, she avers that the aggregate of his 
debts due and unpaid at the time of his death amounted to about 
$23.000, exclusive of the claims of the complainant. 

Fifth. The complainant, upon information and belief, avers that 
nearly the whole of the personal property standing or held in the 
name of her husband at the time of his death was by him in his 
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lifetime got and obtained subsequently to the year 1870, with money 
which was part of her sole and separate estate, which she had ac- 
quired as such from her distributive share in the estate left by her 
father, and which came into the hands of and was held by her hus- 
band, as her trustee or agent,and not otherwise, as hereinafter more 
particularly explained. 

Sixth. The complainant, in administering the personal estate, 
which is yet unsettled, thus standing or held in the name of her 
husband at the time of his death, has collected certain of the assets 
and made payment unto certain of the creditors thereof, but has 
been advised and has deemed it prudent to represent and has, in 

fact, made known unto this court, exercising the probate ju- 
| risdiction thereof, the assertion of her equitable title, in her 

personal capacity, to the whole of said personal estate, except 
so far as it may be necessary to apply the same to the payment of 
the just debts left by her husband, to which payment the complain- 
ant, without reference to her legal obligation in the premises, has 
been disposed and willing and will ever be ready to subordinate 
and relinquish every claim of her own. 

Seventh. The said intestate at the time of his death was techni- 
cally seized and possessed of the following pieces or parcels of ground 
situate in the said city of Washington and known and designated 
as follows: In square numbered one hundred and eighty-two (182), 
sublots numbered thirty-seven (37) and thirty-eight (58), respect- 
ively; in square numbered two hundred and forty-two (242), sublot 
numbered seventy-two(72) ; in square numbered three hundred and 
sixty-five (3865), sublots numbered one hundred and thirty-six (136) 
and one hundred and fifty-six (156), respectively ; in square num- 
bered four hundred and forty-eight, part of lots numbered one (1) 
and from sixty-nine (69) to seventy- three (73), both . usive ; in 
square numbered five hundred and twenty-three (523), part of lot 
numbered one (1); in square numbered six hundred and twenty- 

four (624), sublots numbered forty-one (41) and forty-five (45), 
5 respectively ; in square numbered eight tear and ninety- 

two (892), sublots numbered twenty-one (21) and twenty-two 
(22), respectively, and in square numbered three hundred and sev- 
enty-three (373), part of lot numbered one (1). 

With the exception of the sublots in said square numbered one 
hundred and eighty-two (182), all of the said real estate was improved 
at the time of the death of the husband of the complainant. 

The said sublot in said square numbered two hundred and forty- 
two (242) had been acquired by the said deceased in his lifetime, 
subject expressly to a prior encumbrance upon the said sublot to 
secure an aggregate indebtedness of $10,000; and this indebtedness 
was afterwards reduced, by payments made thereon by the said in- 
testate in his lifetime, to the sum of $6,000, for whith the said sub- 
lot still stands encumbered. 

This sum of $6,000, though not originally the debt of said intes- 
tate nor strictly chargeable upon his personal estate in exoneration 
of the sublot last above mentioned, was treated by him in his life- 
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time as suitable to be by him paid, and is included by the com- 
plainant among his debts aforesaid. 
6 Eighth. The complainant, upon information and _ belief, 
avers that the aggregate value of the real estate so held by 
her husband at the time of his death then was and still is about the 
sum of $50,000, and that the whole of the said real estate, save as in 
the next succeeding paragraph of this bill mentioned, was by him 
got and obtained in his lifetime and after the year 1869 with money 
which was part of her sole and separate estate, which she had ac- 
quired as such from her distributive share in the estate left by her 
father, and which cameJnto the hands of and was held by her hus- 
band as her trustee or agent and not otherwise, as hereinafter more 
particularly explained. 

Ninth. The said part of lot numbered one (1), in square numbered 
three hundred and seventy-three (375), was acquired by the husband 
of complainant by descent upon the death, on July 20, 1880, of their 
only child, intestate. The said sublots in square numbered six hun- 
dred and twenty-four (624) were acquired in 1857, though not then 
nor for some time afterwards, as the complainant is informed and 
believes, fully paid for by her husband, and not then without, as she 

believes, the assistance of her father. The complainant is 
7 informed and believes and charges that the said parts of lots 

in said square numbered four hundred and forty-eight (448) 
were acquired with the proceeds of $10,000 in stock presented to her 
by her father in his lifetime, by her husband, in September, 1868, 
and afterwards partly with the assistance of her father and partly, 
after the death of the latter, from her said separate estate, improved 
by the erection of a comfortable dwelling, wherein the complainant 
resided with her husband up to the time of his decease. 

Tenth. At the date of the intermarriage of the complainant and 
the said last-mentioned William Stickney the latter was without 
fortune or pecuniary resources and dependent for hissupport upon 
an annual salary of $1,200, and after the said intermarriage and 
until the death of the father of the complainant, as hereinafter men- ; 
tioned, her husband still continued to remain without any other rev- 
enue, income, or source of profit save and except from the like 
salary aforesaid and from the assistance hereinbefore mentioned. 

Kieventh. After the death, as hereinafter mentioned, of the father 

of the complainant her husband, as the complainant is in- 
8 formed and believes and charges, had at no time a greater 

annual revenug or inco'ne than $4,500 or $5,000, except as 
derived or obtained from the sole ana separate estate of the com- 
plainant, acquired as aforesaid. 

Twelfth. Amos Kendall, father of the complainant, departed this 
life on the 12th day of November, A. D. 1869, at the said city of 
Washington, whereat he was then domiciled, having by his last will 
and testament (which was shortly thereafter duly admitted to pro- 
bate and record- in the office of the register of wills for the Dis- 
trict aforesaid) devised and bequeathed his estate in manner and 
form as set forth in a true copy of the said last will and testament 
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hereunto annexed, marked S. No. 1, and prayed to be taken as part 
thereof. 

Thirteenth. The executors named in the said last will and testa- 
ment, and whereof the husband of the complainant was one, duly 
qualified and became and acted as such, and the distributive share 
of the complainant under the provisions of the said last will and 
testament, which came in money actually into the hands of the said 
executors, was the sum of $80,348.24. For this sum of money the 
complainant from time to time receipted unto her husband and 

the said Robert C. Fox,as executors aforesaid,and her receipts 
9 were by them produced before and ,accepted by the proper 

probate tribunal in said District in the adjustment of the ac- 
counts of the said executors. 

Fourteenth. While the complainant thus receipted, from time to 
time, unto her husband and the said Robert C. Fox, as executors 
aforesaid, for her sid distributive share in the estate of her father, 
no portion thereof (with the exception of the sum of $1,000 paid by 
her husband on her order on the 23d day of December, 1879) ever 
was in fact paid to her or to her order, but between the 22d day of 
November, 1869, and the 2Ist day of April, 1880, both exclusive, 
the whole of her net distributive share in the estate of her father, 
being the said sum of $80,848.24, was in cash retained by and ever 
afterwards remained under the control and custody of her husband 
and by him managed and invested in his own name. How, except 
as hereinbefore stated, the said sum of money was so invested by 
her husband, or what income, revenue, or profit was by him received 
therefrom, the complainant does not know, but, upon information 
and belief, avers that upon the said sum of money so from time to 

time received by her husband an average annual interest or 
10 profit of not less than eight per eentum might and with 

reasonable care in the management of the said fund ought 
to have been obtained by her husband. 

Fifteenth. The complainant never at any time made to her hus- 
band any gift of or renounced in his favor her sole and exclusive 
property in the said sum of $80,348.24, but always, during the life- 
time of her husband, confidently believed and supposed that the 
said sum of money, with the exception of the said sum of $1,000 
mentioned in the next preceding paragraph, was wholly retained, 
held, nanaged, and invested by her husband, as her trustee or agent, 
for her sole and exclusive benefit and as her separate estate. In 
this confidence and belief, from considerations of delicacy and wifely 
forbearance, and in the consciousness of her own entire inexperience 
in the affairs of business, the plaintiff willingly suffered her hus- 
band to continue in the possession and management of her said 
separate estate, without entering into particular inquiries or solicit- 
ing from him any explanation of the actual manner in which he 
was managing or dealing with such her estate. Nevertheless, the 

complainant, from time to time and upon receipting unto the 
11 said executors of the estate of her father for her distributive 
share therein, as hereinbefore mentioned, requested her hus- 
band to invest in her name and hold for her use and benefit the 
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money for which she so receipted ; and though, as the complain- 
ant admits, her husband never made to her any express promise to 
respect her wishes in that behalf, nevertheless, as she avers, he did 
not on any occasion decline to accede to such her request, or express 
any disapproval therewith, or question the propriety thereof, and 
the complainant was left and remained under the confident belief 
that with such her request her husband had from time to time 
in fact fully complied; and the complainant avers that her hus- 
band, during his lifetime, was at all times fully aware that the com- 
plainant rested under the full conviction and belief, both that the 
money so by him received of and from her said separate estate con- 
tinued, inter esse, to be her own, and that her husband asserted and 
could interpose no adverse claim thereto. 
Sixteenth. It was not until after the decease of her husband that 
the complainant learned and for the first time, an- then only 
12 from an examination of his private papers and effects, or had 
any reason to suspect or imagine, and the fact was, that her 
said separate estate had been held, managed, invested, and employed 
by her husband in his lifetime solely in his individual name and 
without distinguishing it from such means as were actually his own. 
Serenteenth. The complainant is fully persuaded and she verily 
believes and charges that it was at no time and never entered into 
the design, purpose, intention, or disposition of her husband in his 
lifetime to question or disavow, and muel less to defeat, her para- 
mountand exclusive property, inter esse, in the said sum of $80,548.24, 
but that he ventured to depart from her said wishes and request in 
respect thereof, and to hold, manage, and invest the said fund in his 
individual name from views of business, convenience, and utility 
touching the management and investment of the said sum of money 
from motives of genuine kindness and consideration towards the 
complainant, to whom he was deeply attached, for her personal ac- 
commodation and relief and in order to obviate the necessity 
13 of her individual participation in every dealing or transac- 
tion in reference to the fund which he held in his hands. 
Kighteenth. The complainant says that the illness which termi- 
nated the Jife of her husband was of but short duration, and, until a 
few honrs before his dissolution, had oceasioned neither apprehen- 
sion to himself nor alarm to the complainant or his friends. On 
the day immediately preceding his death, though remaining in bed, 
he still attended to matters of ‘business, considered his condition as 
much improved, and expressed entire confidence in his speedy re- 
turn to the outside world; and it was not until his departure was 
already at hand that this confidence was relinquished or shaken ; 
and the complainant is persuaded and she verily believes and charges 
that but for-such the circumstances atiending the last illness of her 
husband he would have left behind him some formal and express 
recognition and declaration of her right, inter esse, to have resort to 
or receive the whole of the property, real and personal, standing or 
held in his name at the time of his death in satisfaction or as 
14 the product of her said separate estate so by him received, 
mi waned: and invested in his lifetime as aforesaid. 
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Nineteenth. The complainant says that shortly after the death 
of her husband his three surviving brothers mentioned in the 
second paragraph of this bill immediately recognized her sole ben- 
eficial and equitable interest in the real and personal estate stand- 
ing or held in his name at the time of his death, and in a manner 
highly generous and gratifying to the complainant and honorable 
and becoming to themselves made and executed and delivered unto 
her the certain releases and conveyances, whereof true copies are 
hereunto annexed, marked Exhibit S. No. 2,and prayed to be taken 
as part of this bill; and afterwards, in conjunction with their wives 


and to extinguish as to the latter their possible claims to dower con-- 


tingent, the further assurances whereof true copies are herewith filed, 
marked Exhibit S. No. 3, and prayed to be taken as part of this bill; 
and the complainant avers that, apartfrom such interest as she has 
in or such claims a8 she may be able to establish against the said 
estute so standing or held in the name of her husband at the time 
of his death, she is, in effect, utterly penniless. 
15 ‘Twentieth. The complainant was and is most sincerely re- 
luctant to enter into litigation with any of the kindred of her 
deceased husband, and in order to obviate the necessity of resorting 
to a measure so uncongenial to her feelings endeavored to obtain 
from and proposed to the two defendants of lawful age their renun- 
ciation and release of all claim and pretension on their part to the 
estate standing or held in the name of her husband at the time of 
iis death in favor of the complainant in consideration of a reason- 
able compensation or recompense to be made by the complainant 
unto themselves and of her full recognition of their infant codefend- 
ants as lawful participants in the said estate as heirs-at-law and next 
of kin of her husband; but the said two adult defendants defeated 
her said endeavor and declined and rejected her said proposal. 
Twenty-first. The complainant is advised and charges that for the 
said sum of $80,348.24, no portion whereof, except the said sum of 
$1,000, has ever been paid or returned or accounted for unto her in 
any manner whatever, she is, as against the defendants, claiming 
only as volunteers, a creditor against the estate so standing 
15a or Jeft by her husband at the time of his death, and that the 
sum for which she is such creditor is much in excess-of the 
entire value of the said estate after deducting therefrom the amount 


of the indebtedness to other persons of her husband at the time of 


his death, as set forth in the fourth paragraph of this bill. 

Twenty-second. The complainant is advised and charges that as 
to the sum of $79,348.24 and as against the defendants claiming 
only as volunteers her husband is to be regarded and considered 
as, in his lifetime and up to his death, her trustee or agent, and the 
estate standing or held in his name at the time of his decease liable 
unto the complainants as against the defendants so claiming as 
aforesaid for the said sum of money. 

Twenty-third. The complainant further states that if she has nits- 
conceived her rights in the premises and is not, in equity, entitled 
as against the defendants to be so reimbursed the said sum of money 
out of the said estate she will punctually and faithfully pay and 
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account for unto the defendants their respective distributive shares 
in the personal property embraced in the said estate, in the 
due course of her administration thereof as administratrix 
16 aforesaid, and fully and cheerfully recognize the right of the 
defendants to share, as heirs-at-law of her husband, in the 
realty embraced in the said estate, subject to her claim of dower 
therein and her rights as grantee under the several releases and con- 
veyances mentioned in the nineteenth paragraph of this bill. 

Twenty-fourth. And in case the complainant has so misconceived 
her rights it is her desire, in order to carry into practical effect such 
her recognition of the rights of the defendants in the said real 
estate; and in the event that such desire may be gratified agreeably 
to the jurisdiction and practice of equity, but not otherwise, under 
this her present bill,upon proceedings to be had thereunder, to have 
the said real estate either divided between the complainantand the de- 
fendants according to their several and respective interests therein, 
or else, in the event such division cannot be made without loss or 
injury to the parties entitled, sold agreeably to the statute in such 
case made and provided, and the proceeds equitably distributed be- 

tween the complainant and the defendants. 
17 And the complainant, who now expressly waives an answer, 
under oath, to each and every matter or thing in this bill con- 
tained of and from the defendants and each of them, therefore prays 
as follows: : 

1. That upon process against the defendants, returned unfound, 
publication may be awarded against them. 

2. That as to the infant defendants, such further order or pro- 
ceeding as may be necessary to subject their rights in the premises 
to the Jurisdiction and decree of this — may be duly made or had, 
and particularly that a guardian ad litem may be appointed to pro- 
tect their interests. 

3. That as against all and every of the defendants the complain- 
ant may be decreed to be and stand a creditor upon the real and 
personal estate held in the name of her husband at the time of his 
death for the sum of $79,348.24 by him, in his lifetime, received 
and held as her trustee or agent, and the said estate, as against the de- 
fendants and each of them, made liable and subjected to the pay- 
ment of the sum aforesaid. 

4. Orif the complainant hath misconceived her right to the 
18 relief last above specially prayed, that in such event, and pro- 
vided it may so be decreed agreeably to the jurisdiction and 
practice of equity, but not otherwise, under this her present bill and 
the case made thereunder, the said real estate may be either divided 
between the complainant and the defendants according to their sev- 
eral and respective interests therein, if such division can be effected 
without loss or injury to such interests aforesaid, or else sold and the 
proceeds equitably distributed between the parties entitled. 

5. And that the complainants may have such other and further 
relief as the nature of their case may require and to the court shall 
seem meet. 

To the end whereof the complainant prays process against the 
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defendants, Edward M. Stickney and William H. Stickney, respect- ; 
ively, and against the defendants, George Stickney and Carrie Stick- - 
ney, infants, respectively. 
The defendants to this bill are Edward M. Stickney, William I. J 
Stickney, George Stickney, and Carrie Stickney. 
JEANNIE K. STICKNEY. 


19 I do solemnly swear that I have read over the above bill 

by me subscribed, and know the contents thereof; that the 
facts therein stated upon my own knowledge are true, and that the 
facts therein stated upon my information and belief I believe to be 
true. 


~a 
t 


JEANNIE K. STICKNEY. : : 


Subscribed and sworn to before me this sixteenth day of March, 
1882. 
[SEAL. | THOMAS R. JONES, 
Notar Y Public. 


JOHN SELDEN, 
Counsel for Complainant. 
District oF Co_tumaBiaA, 70 wit: 


In the Supreme Court of the District of Columbia, Holding a Special 
‘Term for Orphans’ Court Business. 
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The United States of America to all persons to whom these presents > 
shall come, Greeting : a: ae 
Know ye that on the 11th day of November, in the year of our 

Lord 1881, administration of all the goods, chattels, and credits of { 

William Stickney, late of the District of Columbia, deceased, was, | 


by the supreme court of the District of Columbia aforesaid, 

20 granted and committed unto Jeannie K. Stickney, the said 
Jeannie K. Stickney, as administratrix of said William Stick- 

ney, deceased, having first executed a bond to the United States, 
with two good sureties s approved by the said court, in the penalty of 
ninety thousand dollars, conditioned for the faithful performance ~ 
of the trust in her reposed,and having also taken the required oath. 
Witness Alexander B. Hagner, justice, holding the special term of 
the said supreme court for orphans’ court business, this 13th day of 
March, in the year of our Lord one thousand eight hundred and 


— ee | 


eighty-two, and of the independence of the United States the one = 
hundred and sixth. y 
Test : : 
(SEAL. ] W. J. RAMSDELL, 
Register of Wills for the District of Columbia. nate 
Exuipitr S. No.1. Filed Mar. 16, 1882. . 


Last Will and Testament of Amos Kendall. 


In the name of God, amen. 4 
I, Amos Kendall, of the county of Washington, in the District of on 
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Columbia, being of sound and disposing mind, memory, and 
21 understanding, do make and publish this my last will and 
testament in manner and form following—that is to say: 

Item 1. I will and bequeath to my respected nephew, John E. 
Kendall, three thousand dollars ($3,000), in token of my gratitude 
to him for placing all his pecuniary means at my disposal at a time 
of extreme embarrassment. 

item 2. I will and bequeath to my grandson, Edwin K. Culver, 
ten thousand dollars ($10,000), and also all the lands of which I may 
die possessed in the State of Arkansas, provided that any advances 
I may have made to him in my lifetime shall be deducted from 
the ten thousand dollars aforesaid. 

Item 3. My large family Bible, with my name upon the cover, | 
give to my oldest daughter, Mary A. Greene, born Mary Ann Ken- 
dall. 

Item 4. To my daughter, Mrs. Jane E. Stickney, born Jane E. 
Kendall, I restore the large Bible given by her and her husband to 
her late mother in 1852,and I furthermore bequeath to her my honored 
father’s family Bible, to be securely kept for the inspection of any 
of lis descendants who may desire to see it. 

Item 5. To my daughter-, Fanny Fox and Marion Bab- 

22 cock, born Fanny Kendall and Marion Kendall, I give and 

bequeath such souvenirs as each of them may select from any 

books, pictures, or personal effects left by me at the time of my 
decease not exceeding in value one hundred dollars. 

Item 6. All my manuscripts, including letters and copies of letters 
sent and received, bound and unbound, except as hereinafter pro- 
vided, I will and bequeath to my son-in-law, William Stickney, 
provided that if he shall use said manuscripts or letters or any part 
of them in any publication or shall in any way derive a pecuniary 
profit therefrom he shall account for three-fourths of said profits to 
my four daughters hereinafter named as part and pareel of my 
estate, provided, however, that all letters addressed to me by my 
daughters or my sons-in-law or nephews or nieces or grandchildren 
shall be returned to the writers if living; and, if not, to their nearest 
of kin. 

Item 7. The residue of my property, real and personal, and all 
my rights and claims, legal and equitable, pertaining to property I 
will and bequeath to my beloved daughters, Mary A. Green, Jane 
KE. Stickney, Fanny Fox, and Marion Babcock, born, respectively, 

Mary A. Kendall, Jane FE. Kendall, Fanny Kendall, and 
23 Marion Kendall, to be equally divided between them, subiect, 

however, to the payment of my funeral expenses and the 
discharge of all my debts and pecuniary obligations. 

Item 8. I hereby appoint my sons-in-law, William Stickney: and 
Robert C. Fox, executors of this my last will and testament, and it 
is my will that they shall proceed as follows in the settlement of 
my estate, viz: 

They shal! give bonds for the faithful performance of their duties 
in such sums as may be required by the orphans’ court for the Dis- 


trict of Columbia. 
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They shall promptly make out a schedule of all my property of 
whatever character and file it in said orphans’ court. 

They shall proceed to sell so much thereof as may be necessary, 
in addition te cash on hand and interest on Government or other 
bonds becoming due within the current six months, as may be 
necessary to pay my funeral expenses and specific legacies and dis- 
charge all ny debts and pecuniary obligations. 

It is my will that any Government or railroad securities that may 

remain after the aferesaid claims shall have been discharged 
24 shall not be sold by: my executors, and that any debts due to 

me by any of my said daughters or their husbands shall not 
be required to be paid in money, but said securities, reserving the 
interest for the current six months, shall be divided among my 
daughters, and those debts shall be adjusted in the following man- 
ner, viz: Said bonds shall bé valued at their market rate in New 
York or at other points where the interest is payable, and to their 
aggregate value, thus ascertained, shall be added the amount of said 
debts, and the sum thus made up shall be divided equally among 
my said four daughters, each daughter receiving as a part of her 
share an acquittance of the debt of herself and husband, if any. 

All or any portion of my remaining real estate may in like man- 
ner be divided without sale among my four daugiters aforesaid upon 
their unanimous consent to any such division which may be pro- 
posed ; but if such unanimous consent cannot be obtained, then my 
executors shall proceed to sell such real estate on such terms as may 

in their judgment be most conducive to the interest of my 
25 sald daughters, and divide the proceeds equally between 
them. 

If my executors shall disagree in reference to any matter pertain- 
ing to the execution of this will they shall appoint an umpire, whose 
decision of the points in controversy shall be final. 

[tem 9. Should any of my four daughters aforesaid die before my 
own decease, then her share of my estate shall go to her child or 
children, if she have any; and if she have no child, it shall be 
equally divided among her surviving sisters. 

Item 10. My said executors will proceed with all possible dispatch 
in the settlement of my estate, shall render their accounts at least 
once a year, and shall be entitled to such reasonable compensation 
for their services as the orphans’ court may award. 

Having now made arrangements for the disposition of my earthly 
substance, I pray God, the Great Giver, to make it a blessing and 
not a curse to my children,and henceforth I stand ready at His will 
to surrender my soul into His hands, relying on His mercy through 

Christ for the pardon of the many transgressions I may have 
26 committed during a protracted life, and for an eternity of 
happiness in the society of the Redeemer and redeemed. 

And, lastly, I hereby revoke and annul all former wills by me 
heretofore made, and ratify and confirm this, and noue other, to be 
my last will and testament. 

In testimony whereof I have hereunto set my hand and affix- my 
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seal this twenty-sixth day of May, in the year of our Lord one thou- 
sand eight hundred and sixty-eight. 
AMOS KENDALL. [WAFER sEAL.] 


Signed, sealed, published, and declared by Amos Kendall, the 
above-named testator, as and for his last will and testament, in the 
presence of us, who, at his request, in his presence and in the pres- 
ence of each other, have subscribed our names as witnesses thereto. 

EDM. F. BROWN. 
ROBERT W. FENWICK. 
ALBERT R. SWETT. 


[ U.S. revenue stamps, $162.50. ] 


DisrrRicT OF COLUMBIA, ] wy _.,. 
igen tr cca ps 
Washington County, f 


Orphans’ Court. 


NOVEMBER 16TH, 1869. 


This day appeared Edmund F. Brown and Albert R. Swett, 

27 two of the subscribing witnesses to the aforesaid last will and 
testament of Amos Kendall, late of Washington county afore- 

said, deceased, and severally made oath on the Holy Evangels of Al- 
mighty God that they did see the testator therein named sign and 
seal said will; that he published, pronounced, and declared the same 
to be his last will and testament; that at the time of so doing he was, 
to the best of their apprehension, of sound disposing mind, memory, 
and understanding and capable of executing a valid deed or con- 
tract, and tnat their names as witnesses to the aforesaid will were 
signed in the presence and at the request of the testator and in the 
presence of Robert W. Fenwick, the other subscribing witness ther-to. 

Test : A. WEBSTER, 
Register of Wills. 


District oF COLUMBIA, | yy |. 
y e o % To li ul . 
Washington County,  f 


Orphans’ Court. 
NOVEMBER 197TH, 1869. 


This day appeared Robert W. Fenwick, one of the subscribing 
witnesses to the aforegoing last will and testament of Amos 

28 Kendall, late of Washington county aforesaid, deceased, and 
solemnly made oath on the Holy Evangels of Almighty God 

that, to the best of his knowledge and belief, he did see the testator 
therein named sign and seal said will; that he published, pro- 
nounced, and declared the same to be his last will and testament ; 
that at the time of so doing he was, to the best of his apprehension, 
of sound and disposing mind, memory, and understanding and 
capable of executing a valid deed or contract, and that his name as 
witness to the aforesaid will was signed in the presence ahd at the 
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request of the testator and in the presence of Edmund F. Brown 
and Albert R. Swett, the other subscribing witnesses thereto. 

Test : A. WEBSTER, 

Register of Wills. 
District oF CoLtumBtA, Jo wit: : 

I, Hiram J. Ramsdell, register of wills for the District of Columbia’ 
do hereby certify that the foregoing is a true copy of the original 
will of Amos Kendall, deceased, and the probates thereto. filed and 

recorded in the office of the register of wills for the District 
29 of Columbia aforesaid, and also that the said will, after having 

been proven by the witnesses whose names appear in the 
foregoing probates, was, by order cf the late orphans’ court of the 
District of Columbia, holding a special term for orphars’ court busi- 
ness, duly admitted to probate and record on the 20th day of No- 
vem ver, A. D. one thousand eight hundred and sixty-nine. 

In testimony whereof I hereunto subscribe my name and afhx 
the seal of the said supreme court, special term for orphans’ court 
business, this 13th day of March, anno Domini 1882. 

[ SEAL. ] H. J. RAMSDELL, 
Register of Wills for the District of Columbia. 


Exuipit 8S. No. 2. Filed Mar. 16, 1882. 
(Copy.) 
Release. Jolin N. Stickney et al. to Jennie NW. Stickney. 
Recorded October 15th, 1881, 10.20 a. m., Liber 986, folio 81 et seq. 


This indenture, made this seventeenth day of October, in the year 

of our Lord one thousand eight hundred and eighty-one, by and 

between John N. Stickney, of Rockville, Connecticut, Thomas 

30 G. Stickney, of Bangor, Maine, and Frank H. Stickney, of the 

city of Washington, in the District of Columbia, of the first 

part, and Jennie K. Stickney, of the said city of Washington, in the 
said District, of the second part: 

Whereas William Stickney, of the said city of Washington, in 
the said District, hath lately departed this life intestate, leaving in 
his own individual name considerable real and personal estate by 
him acquired in his lifetime from the proceeds of the sole and sep- 
arate estate of the said party of the second part, his now widow, and 
in equity. by him held in trust for her; and 

Whereas the said parties of the second part are heirs-at-law 
and next of kin of the said William Stickney, deceased, and are 
desirous voluntarily and without lawsuit or litigation of recognizing 
the beneficial interest of the said party of the secona part in and to 
the entire estate of the said deceased, and of releasing, conveying, 
and confirming unto her all the right, title, interest, and estate and 
all the claim and demand, whether at law or in equity, of them, the 

said parties of the first part, in and to the real and personal 
ol estate left in his individual name by the said William Stick- 
ney at the time of his decease: 
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Now, therefore, this indenture witnesseth: That, for and in con- 
sideration of the premises and of the sum of one dollar to each of 
them in hand paid by the said party of the second part, the said 
parties of the first part have remised, released, quitclaimed, and 
conveyed, and do by these presents remise, release, quitclaim, and 
convey, unto thesaid party of the second part, her heirs and assigns, 
all the right, title, interest, estate, claim, and demand, whether at 
law or in equity, of them, the said parties of the first part, in and to 
the real and personal estate of the said William Stickney, deceased : 

‘To have and to hold the interest and estate, right, title, claim, 
and.demand hereby released, quitclaimed, and conveyed unto the 
sule use of the said party of the second part, her heirs and assigns, 
forever. | 

[In testimony whereof the said — of the first part have hereunto set 
their hands and affixed their seals the day and year first hereinbe- 
fore written. 


J. N. STICKNEY. es, 
THOS. G. STICKNEY. [seaz.| 
KF. H. STICKNEY. SEAL. | 


Signed, sealed, and delivered in the presence of— 


THOMAS R. JONES. 


32 District oF CoLtumBra, City of Washington : 


I, Thomas R. Jones, a notary public in and for the District of 
Columbia, do hereby certify that John N. Stickney, Thomas G. 
Stickney, and Frank H. Stickney, parties to a certain deed bearing 
date on the seventeenth day of October, A. D. 1881, and hereto an- 
nexed, personally appeared before me, in the city of Washington, 
this day, the said John H. Stickney, Thomas G. Stickney, and Frank 
H. Stickney being weil known to me as the persons who executed 
the said deed, and severally acknowledged the same to be their act 
and deed. 

[| NOTARIAL SEAL. | THOMAS R. JONES, 
Notary Public. 


This is to certify that the within is a true and verified copy of a 
deed as recorded in Liber No. 986, folio 81 et seq., one of the land 
records for the District of Columbia. 

Washington, D. C., March 13th, 1882. 

[SEAL. | GEORGE F. SCHAYER, 
Dep. Recorder. 


33 Exuipit S. No. 3. Filed Mar. 16, 1882. 


This indenture, made this twenty-second day of October, in the 
year of our Lord one thousand eight hundred and eighty-one, by 
and between John N. Stickney and Mary S. Stickney, his wife, of 
Rockville, in the State of Connecticut; Thomas G. Stickney and 
, his wife, of Bangor, in the State of Maine, and Frank H. 
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Stickney and Elizabeth L. Stickney, his wife, of the city of Wash- 
ington, in the District of Columbia, of the first part, and Jeannie K. 
Stickney, of the city of Washington, in the said District, of the 
second part: 

Whereas William Stickney, of the said city of Washington, in the 
District aforesaid, lately therein departed this life intestate, leaving 
nominaliy in his right a considerable amount of real and personal 
estate ; 

And whereas the real and personal estate whereof the said Wil- 
liam Stickney died seized and possessed had been acquired by him 


in his lifetime from the proceeds of the sole and separate estate of 


the said party of the second part, his then wife and now widow, 

and was in his lifetime and at the time of his decease in equity by 

him held in trust and for the sole benefit and advantage of the said 
party of the second part: 

o4 And whereas the said John N. Stickney, Thomas G. Stick- 
ney, and Frank H. Stickney are, amongst others, heirs-at-law 

and next of kin of the said William Stickney, deceased ; 

And whereas the said parties of the first part are desirous of recog- 
nizing the exclusive right of the said party of the second part to 
have, hold, and possess the said real and personal estate left by the 
said intestate at the time of his death, and of releasing and convey- 
ing unto the said party of the second part without lawsuit or con- 
troversy all the right, title, interest, estate, claim, and demand, 
whether at law or in equity, of them, the said parties of the first 
part, in and to ali the real and personal estate left bv the said intes- 
tate at the time of his death : 

Now, therefore, this indenture witnesseth: That the said parties 
of the first part, for and in consideration of the premises and of the 
sum of one dollar in lawful money of the United States to them 
in hand paid by the said party of the secend part at and before the 

ensealing and delivery of these presents (the receipt whereof 
35 Is hereby acknowledged), have remised, released, quitclaimed, 

and conveyed, and do by these presents remise, release, quit- 
claim, and convey, unto the said party of the second part, her execu- 
tors, administrators, heirs, and assigns, all the right, title, interest, 
estate, claim, and demand, whether at law or in equity, of them, the 
said parties of the first part, in and to all the real and personal estate 
left by the said William Stickney at the time of his death; to have 
and to hold all the right, title, interest, estate, claim, and demand, 
whether at law or in equity, of them, the said parties of the first 
part, in ard to the real and personal estate left by the said William 
Stickney at the time of his death unto the sole use, benefit, and 
beloof of the said party of the second part, her executors, adminis- 
trators, heirs, and assigns, forever. 

In testimony whereof the said parties of the first part have here- 
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unto set their hands and affixed their seals the day and year first 
hereinbefore written. 


JOHN N. STICKNEY. SEAL. 
MARY S. STICKNEY. SEAL. 
SEAL. 

SEAL. 

FRANK H. STICKNEY. SEAT. 


ELIZABETH L. STICKNEY. [sear.] 


Signed, sealed, and delivered in the presence of— 
E. C. CHAPMAN, 
As to John N. & Mary 8. 
THOMAS R. JONES, 
As to F. H.S. 
THOMAS R. JONES, 
As to E. LS. 


36 District or CoLtumBtA, City of Washington : 


I, Thomnas R. Jones, a notary public in and for the District of Co- 
lumbia, do hereby certify that Frank H. Stickney and Elizabeth L. 
Stickney, his wife, parties to a certain deed bearing date on the 
twenty-second day of October, A. D. 1881, and hereto annexed, per- 
sonally appeared before me,in the citv of Washington, in the said 
District, the said Frank H. Stickney and Elizabeth L. Stickney, his 
wife, being personally well known to me as the persons who exe- 
cuted the said deed, and acknowledged the same to be their act and 
deed ; and the said Elizabeth L. Stickney, the wife of the said Frank 
H. Stickney, being by me examined privily and apart from her hus- 
band and having the said deed fully explained to her by me, ac- 
knowledged the same to be her act and deed, and declared that she 
had willingly signed, sealed, and delivered the same, and that she 
wished not to retract it. 

Given under my hand and notarial seal this twenty-second day 
of October, A. D. 1881. 

{Seal Thomas R, Jones, Notary Public, District of Columbia. ] 
THOMAS R. JONES, 
Notary Public. 
OT STATE OF CONNECTICUT, | .... 


County of Tolland, | 
RockvIL.LeE, October: 


I, Ek. C. Chapman, a notary public in and for the county of Tol- 
land, in the State of Connecticut, do hereby certify that John N. 
Stickney and Mary 8. Stickney, his wife, parties to a certain deed 
bearing date on the twenty-second day of October, A. D. 1881, and 
hereto annexed, personally appeared before me, in the said county 
of Tolland, in the State of Connecticut, the said John N. Stickney 
and Mary S. Stickney, his wife, being personally well known to me 
as persons who executed the said deed, and acknowledged ithe same 
to be their act and deed ; and the said Mary 8. Stickney. wife of the 
said John N. Stickney, being by me examined privily and apart 
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from her husband and having the said deed fully explained to her 
by me, acknowledged the same to be her act and deed, and declared 
that she had willingly signed, sealed, and delivered the same, and 
that she wished not to retract it. 

Given under my hand and notarial seal this twenty-fifth day of 
October, A. D. 1881. 

[Seal E. C. Chapman, Notary Public, Rockville, Conn ] 
Kk. C. CHAPMAN 
Notary Public. 


08 STATE OF CONNECTICUT, es 
' * Fay oo. 
County of Tolland, fj 


I, Erwin QO. Dimock, clerk of the superior court in and for the 
county of Tolland, in the State of Connecticut, do hereby certify that 
Ki. C. Chopman, before whom was made and taken the next preced- 
ing acknowledgment, was at the time of the taking and making of 
the said acknowledgment and of the giving of his above certificate 
in fact a notary public in and for the county of Tolland, in the State 
of Connecticut, duly qualified and commissioned, and that I am by 
law the officer in the said county of Tolland, in the said State of 
Connecticut, having cognizance of the facts in this my own certifi- 
cate set forth. 

Given under my hand and the seal of my office this 25th day of 
October, A. D. 1881. 

[COURT SEAL. ] ERWIN O. DIMOCK, Clerk. 


Release. John N. Stickney et als. to Jeannie Kk. Stickney. 


1 Pp. M. 
Received for record November 28, 1881, and recorded in 
39 Liber 990, folio 128 et seqg., one of the land records of the Dis- 
trict of Columbia, and examined by Geo. F. Schayer, dep. re- 
corder. 


This is to certify that the within is a true and certified copy of a 
deed as recorded in Liber No. 990, folio 128 et seq., one of the land 
records for the District of Columbia. 

Washington, D. C., Mareh 15th, 1882. 

[SEAL.] GEO. F. SCHAYER, 
Dep. Recorder. 


This indenture, made this twenty-second day of October, in the 
year of our Lord one thousand eight hundred and eighty-one, by 
and between Thomas G. Stickney and Elizabeth G. Stickney, his 
wife, of Bangor, in the State of Maine, of the first part, and Jeannie 
K. Stickney, of the city of Washington, District of Columbia, of the 
second part: ' 

Whereas William Stickney, of the said city of Washington, in the 
District aforesaid, lately therein departed this life intestate; and 
whereas the said Thomas G. Stickney is, amongst others, one of the 
heirs-at-law and next of kin of the said William Stickney, deceased ; 
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and whereas the said parties of the first part are desirous of 
40 recognizing the elclusive right of the said party of the second 

part to have, hold, and possess the said real and personal 
estate left by the said intestate at the time of his death and of re- 
leasing and conveying unto the said party of the said part without 
law suit or controversy all the right, title, interest, estate, claim, and 
demand, whether at law or in equity, of them, the said parties of 
the first part, in and to all the real and personal estate left by the 
said intestate at the time of his death: 

Now, therefore, this indenture witnesseth that the said parties of 
the first part, for and in consideration of the premises and of the 
sum of one dollar in lawful money of the United States to them in 
hand paid by the said party of the second part at and before the 
ensealing and delivery of these presents (the receipt thereof is 
hereby acknowledged), have remised, released, quitclaimed, and 
conveyed, and do by these presents remise, release, quitclaim, and 
convey, unto the said party of the second part, her executors, ad- 
ministrators, heirs, and assigns, all the right, title, interest, estate, 

claim, and demand, whether at law or in equity, of them, the 
4] said parties of the first part, in and to all the real and personal . 

estate left by the said William Stickney at the time of his 
death; to have and to hold all the right, title, interest, estate, 
claim, and demand, whether at law or in equity, of them, the said 
parties of the first part, in and to the real and personal estate left 
by the said William Stickney at the time of his death unto the sole 
use, benefit, and behoof of the said party of the second part, her 
executors, administrators, heirs, and assigns, forever. 

[In testimony whereof the said parties of the first part have here- 
unto set their hands and affixed their seals the day and year first 
hereinbefore written. 


THOMAS G. STICKNEY. . SEAL. 
ELIZABETH G. STICKNEY. [SEAL 


STATE OF MAINE, ames 
County of > 


I, F. H. C. Reynolds, a notary public in and for the county of 
Penobscot, in the State of Maine, do hereby certify that Thomas G. 
Stickney and Elizabeth G. Stickney. his wife, parties to a certain 
deed bearing date on the twenty-second day of October, A. D. 1881, 

and hereto annexed, personally appeared before me in the 
12 said city of Bangor and county of Penobscot, State of Maine, 

the said Thomas G. Stickney and Elizabeth G: Stickney, his 
wife, being personally well known to me to be the persons who exe- 
cuted the said deed, and acknowledged the same to be their act and 
deed; and said Elizabeth G. Stickney, being by me examined privily 
and apart from her husband and having the deed aforesaid fully 
explained to her by me, acknowledged the same to be her act and 
deed, and declared that she had willingly signed, sealed, and deliv- 
ered the same and that she wished not to retract it. 


o— 243 
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Given under my hand and notarial seal this 25th day of Novem- 
ber, A. D. 1881. 
F. H. ©. REYNOLDS, [NOTARIAL SEAT. | 

Notary Public. 


STATE OF MAINE, >, 
' ‘Dp ue. ees ah 
County of Penobscot, | 
I, Ruel Sinith, clerk of the supreme judicial court in and for the 
county of Penobscot, in the State of Maine, do hereby certify that 
K. H. C. Reynolds, before whom was made and taken the next pre- 
ceeding acknowledgment, was at the time of the taking aud making 
of the said acknowledgment and of the giving of his above 


43 
Penobscot, in the State of Maine, duly qualified and com- 


missioned, and that I am_ by ‘law the officer in the said county cof 


Penobscot, in the said State of Maine, having cognizance of the 
facts in this my own certificate set forth. 
Given under my hand and the seal of my office this twenty-fifth 
day of November, A. D. 1881. 
[COURT SEAL. | RUEL SMITH, Clerk. 


Deed. Thomas G. Stickney et ux. to Jeannie Stickney. 


1 Pp. M. 


Received for record November 28th, 1881, and recorded in Liber 
No. 990, folio 130 et seqg., one of the land records for the District of 
( ' 


olumbia ,and examined by— 
GEO. F. SCHAYER, 
Dep. Recorder. 


This is to certify that the within is a true and verified copy of a 
deed as recorded in Liber No. 990, folio 130 et seg., one of the land 
records for the District of Columbia. 

Washington,.D. C., March 15, 1882. 

[SEAL. | GEO. F. SCHAYER, 
Dep. Recordlr. 


44 Subpena. Issued Mar. 16, 1882. 
In the Supreme Court of the District of Columbia, March 16, 1882. 


JEANNIE K. StickNEY, Complainant, 
against > No. 8087, Equity Docket 22. 
kK. M. Stickney, Defendant. 


The President of the United States to Edward M. Stickney, William 
H. Stickney, George Stickney, Carrie Stickney, defendants: | 
You are hereby commanded to appear in this court at its first 

special term, occurring twenty days after service of this subpcena, 

and answer the exigency of the original bill under pain of attach- 
ment and such other process of contempt as the court shall award. 


L3 certificate in fact a notary public in and for the county of 


SE 


EDWARD M. STICKNEY ET AL. VS. JEANNIE K. STICKNEY. 19 


Witness D. K. Cartter, chief justice. 
R. J. MEIGS, Clerk, &c. 

By R. J. MEIGS, Jr., 
Ass’t Clerk. 


Marshal's Return. 


Not found, the defendants. 
March 17, i882. C. E. HENRY, Marshal. 


‘ 45 Order of Publication. Filed Mar. 18, 1882. 


In the Supreme Court of the District of Columbia, the 18th Day of 
March, 1882. In Equity. 


JEANNIE K. STICKNEY, Complainant, 
Us. { N .) 5SO 
“ . y . ‘ ae QO. SOS 7. 
Epwarp M. SrickNrey, WILLIAM H. SrickNEy, GEORGE | 
STICKNEY, and CARRIE StickNey, Defendants. 


On motion of the complainant, by Mr. Selden, her solicitor, and 
it appearing to the court that a subpcena has been regularly issued 
against each of the defendants and duly returned “ not to be found,” 
and that the defendants are non-residents of the District of Colum- 
bia, it is, this 18th day of March, 1882, ordered that the defendants 
severally cause their appearance to be entered herein on or before 
the first rule day occurring forty day- after this day; otherwise the 
cause will be proceeded with as in case of default: Provided, a copy of 
this order be published as well in the “ Washington Law Reporter ” 

. as in “The Evening Star” newspaper once a week for three succes- 
sive weeks previous to the said ruie day. 
A. B. HAGNER, Asso Justice. 


’ 


\ 46 Proof and Copy of Publication in Evening Star. Filed April 
21, 1882. 


Gr. W. Adams, pres’t S. H. Kauffman, sec. & treas. 
W AsHINGTON, D. C., 18 April, 1882. 
John Selden to The Evening Star Newspaper Co., Dr. 
To advertising in The Evening Star as follows : 
M’ch 20. Equity notice 8087, 24 li., law3 ...-..---.------ 10 80 
; Received payment for Co. 
| H. L. ADAMS, B’k. 
Certificate of Publication. 3 
City AND County OF WASHINGTON, | 
District of Columbia, tes 


On this 18th day of April, A. D. one thousand eight hundred and 
eighty-two, personally appeared before me, a notary public in and 
for the city and county aforesaid, Geo. W. Adams, who, being duly 
sworn according to law, declares that be is one of the proprietors 
aud publishers of The Evening Star, a daily newspaper published 


> 
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in the city and county of Washington, District of Columbia, and 
that the advertisement, of which the annexed is a true copy, was 
published on the following dates: Once a week March 20, 27, 


April 3. : 
GEO. W. ADAMS. 


Sworn and subscribed to before me this 18th day of April, A. D. 
eighteen hundred and eighty-two. 
[ SEAT. ] JOHN T. C. CLARK, 
is Notary Public 


47 In the Supreme Court of the District of Columbia the 18t! 
Day of March, 1882. In Equity. 


JEANNIE K.. StickNEY, Complainent, ) 
v's. iN 
EDWARD M. Stickney, WitntAM H. STICKNEY, GEORGE { ~ 


STICKNEY; and CARRIE STICKNEY, iidiiets 


No. 8OS7. 


On motion of the complainant, by Mr. Selden, her solicitor, and 
it appearing to the court that a subpoena has been regularly Issue d 
against each of the defendants and duly returned ‘ ‘not to be found,” 
and that the defendants are non-residents of the District of Colum- 
bia, it is, this 18th day of March, 1882, ordered that the defendants 
severally cause their appearance to be entered herein on or before 
the first rule day occurring forty days after this date ; otherwise the 
cause will be proceeded with as in case of default, provided a copy 
of this order be published as well in the “ Washington Law Re- 
porter” as in “ The Evening Star” newspaper, once a week for three 
successive weeks previous to said rule day. 

A. B. HAGNER, 
Associate Justice. 
A true copy. 
Teste : 


tomer 


J. ME IGS, Cle) 4 

J. CLANCY, Ass’ Clerk. 
M 20-law3w 

48 Proof of Publication in Wash’g. Law Reporter. Filed Apr. 21, 

1882. 

Washington Law Reporter, a journal of legal intelligence, published 
every Wednesday ; $3.00 per annum, in advance; single copies, 
25 cents. | 

A. H. Jackson, editor; John L. Ginek, publisher. 


631 F Srreet, WaAsHINGTON, D. C., Apr. dth, 1882. 


Mr. John Selden, sol’r, to Washington Law Reporter, 631 F street,.- 


Dr. 


To pub. abs. def. notice, Stickney vs. Stickney ef al.....-.---- $5 00 


Received payment. 
JOHN L. GINCK, 
D. M. O. 
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Unirep States OF AMERICA, | .. 
District of Columbia, i 


On this 5th day of April, A. D. 1882, personally appeared before 
me, the undersigned, a U. S. commissioner in and for the district 
aforesaid, John L. Ginck, being personally well known to me, and 
made oath in due form of law to the following statement, viz: 

That affiant is the publisher of the “ W ashington Law Reporter, 5 
a newspaper published in the city of Washington, D.C.; that the 
annexed notice was published in said “ Washington Law Reporter ” 
once a week for three successive weeks as follows: Mar. 22nd, 29th, 
& Apr. 5, 1882. 

JOHN L. GINCK. 


Sworn and subscribed before me the day and year above written. 
SEAL. | LUCIEN O’BRIEN, 


United States Commissioner. 


49 Order for Commission to Take Answer of Infant Defendants. 
Filed April 24, 1882. 


In the Supreme Court of the District of Columbia, the 24th Day of 
April, 1882. In Equity. 


JEANNIE K. STICKNEY ) 
rs. » No S087 
KpWARD M. STICKNEY el al. 


On motion of the complainant, and it appearing to the court that 
the commission heretofore issued in this cause for taking the answer 
by guardian ad litem of the infant defendants has been returned 
unexecuted on account of the removal of the said infants from the 
town of Aurora, in the State of Iowa; and it further appearing to 
the court that the defendant, George Stickney,is now residing at the 
city of Chicago, in the State of Illinois, and the defendant, Carrie 
Stickney, at the town of Lyons, in the State of Iowa, it is, this 24th 
day of April, 1882, ordered that a commission de issue unto Ephraim 
H. Denison, German D. D. Wyatt, and James M. Jeffrey, or any two 
of them, of the said city of Chicago, to go to the said infant defend- 

ant, George Stickney,and appoint a guardian for the said in- 

50 fant for the purpose of answering and defending this suit, and 

authorizing them or any two of them to take such answer and 

to return the same into the court; and that a commission do issue 

unto J. H. Potts, G. W. Ashton, and Geo. W. Parker, or any two — 

them, of the said town of Lyons, to go to the said infant defendant, 

Carrie Stickney, and appoint a gu: ardian for the said infant defend- 
ant for the like purpose and with the like authority aforesaid. 
: A. B. HAGNER, 


Asso. Justice. 


*\ 
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Appearance of E. C. Weaver. Filed May 2, 1882. 
in the Supreme Court of the District of Columbia. 
JENNIE K. STICKNEY, PUtT, ) 
Us. >» No. 8087, Equity Docket 22. 
E. M. Stickney et al., Def’t-. } 


The clerk will please enter my appearance in the above-entitled 
cause as attorney for all defendants. 
» ©. WEAVER, 
Att’y for Def’ts. 


es 


5] Commission & Answer by Guardian of Carrie Stickney. Filed 
May 19, 1882. 


In the Supreme Court of the District of Columbia, the 24th Day of 
April, 1882. In Equity. 


JEANNIE K. STICKNEY 
US. > No. 8087, Docket 22. 
EDWARD M. STICKNEY e/ al. j 


The President of the United States to J. H. Potts, G. W. Ashton, & 

George W. Parker, Lyons, Iowa, Greeting: 

Know ve that because by a special order of said court in the 
above-entitled case you have been assigned to appoint a guardian 
for the defendant, Carrie Stickney, alleged to be under the age of 
twenty-one years, and by said guardian to take the answer of said 
infant defendant, these, therefore, are to empower you or any two 
of you to go to said defendant, if she cannot conveniently come to 
vou, and appoint a guardian for said infant and take the answer of 
said infant by such guardian upon his oath or affirmation to be ad- 
ministered by you or any two of vou, and having so done you are to 
send the same closed up under your seals, together with vour certifi- 

‘ate of your having appointed such guardian as aforesaid, to 
52 the said court without delay. 
Witness D. kK. Cartter, chief justice. 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, 
Asst Clerk. 


We, whose names are hereunto subscribed, in pursuance of the 
foregoing commission to us directed, did, on the 15th day of May, 
1882, cause Carrie Stickney, the infant in the said commission named, 


to come before us at Lyons, in the county of Clinton, in the State of 


lowa, and we then and there assigned Robert T. T. Spence to be her 
guardian to answer and defend this suit on her behalf; and the an- 
swer of the said Carrie Stickney, the said infant, was taken, and the 
suid Robert T. 'T. Spence as guardian was duly sworn to the truth 
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thereof at the time and place aforesaid and by virtue of the said 
commission. 
Before us— 
J. H. POTTS, 
G. W. ASHTON, 
GEO. W. PARKER, 


Commassioners. 


The answer of Carrie Stickney, now living at Lyons, county of Clin- 
ton, State of Iowa, defendant, to the bill of complaint of Jeannie 
KX. Stickney, filed against her and others in the supreme court of 
the District of Columbia, No. 8087, equity. 


53 The said defendant says that she is aun infant, under the 

age of twenty-one years, and that she claims such interest in 
the premises as she may be entitled to, and submits her said inter- 
ests to the protection of this honorable court and prays to be hence 
dismissed with reasonable costs. 


ROBERT T. T. SPENCE, Guardian. 


Subscribed and sworn to before us the 15th day of May, 1882. 
J. H. POTTS, 
G. W. ASHTON, 
GEO. W. PARKER, 


Commissioners. 


Commission & Answer by Guardian of Geo. Stickney. Filed May 19, 
1882. 


In the Supreme Court of the District of Columbia, the 24 Day of 
April, 1882. In Equity. 


JEANNIE K. STICKNEY 
v. No. 8087, Docket 22. 
EDWARD M. STICKNEY ef al. 


The President of the United States to Ephraim H. Denison, Ger- 
man D. D. Wright, and James M. Jeffery, of Chicago, Illinois: 


Know ye that because by a special order of said court in the 
above-entitled case you have been assigned to appoint a guardian 
for the defendant, George Stickney, alleged to be under the age of 
twenty-one years, and by said guardian to take the answer of said 
infant defendant, these, therefore, are to empower you or any two 

of you to go to said defendant, if he cannot conveniently 
o4 come to you, and appointa guardian for said infant and take 

the answer of said infant by such guardian upon his oath 
or affirmation to be administered by you or any two of you, and 
having so done you are to send the same closed up under vour seal, 
together with your certificate of your having appointed such guard- 
ian as aforesaid, to the said court without delay. 
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Witness D. K. Cartter, chief justice. 
it. J. MEIGS, Clerk. 
By M. A. CLANCY, 
Ass’t Clerk. 


We, whose names are hereunto. subscribed, in pursuance of the 
foregoing commission to us directed, did, on the fifteenth day of May, 
1882, cause George Stickney, the infant in the said commission 
named, to come before us at Chicago, in the county of Cook, in the 
State of Illinois, and we then and ‘there assigned Olney G. Gibbs to 
be his guardian to answer and defend this suit on his behalf, and 
the answer of the said George Stickney, the said infant, was taken, 
and the said Olney G. Gibbs, as guardian, was duly sworn to the 
truth thereof at the time and place aforesaid and by virtue of the 
said commission. 

EK. H. DENISON, 
GERMAN D. D. WYATT, 
JAMES W. JEFFERY, 


Commissioners. 


5D The answer of George Stickney, now of Chicago, in the county 

of Cook, State of I1l., defendant, to the bill of complainant of 

Jeannie K. Stickney, filed against him and others in the supreme 
court of the District of Columbia, No. 8087, equity. 


The said defendant says that he is an infant, under the age of 
twenty-one years, and that he claims such interest in the premises 
as he may be entitled to and submits his said interests to the pro- 
tection of this honorable court, and pray- to be hence dismissed with 


reasonable costs. 
OLNEY G. GIBBS, Guardian. 


Subscribed & sworn before me this .ih day of May, 1882. 
E. H. DENISON, 
GERMAN D. D. WYATT, 
JAMES W. JEFFERY, 


Commissioners. 


Replication to Infant’s Answer. Filed May 25, 1882. 


[n the Supreme Court of the District of Columbia, the 25th Day of 
May, 1882. In Equity. 
SPICKNEY \ 
Us. » No. 8087. 


STICKNEY et al. ; 


The complainant joins issue upon the answer of the guardian ad 
litem of the infant defendants. 


JOHN SELDEN, 
Sol. for Complainant. 
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56 Answer of Def’ts. Filed June 3, 1882. 
In the Supreme Court of the District of Columbia. In Equity. 
JEANNIE K. STICKNEY } 
EDWARD M. STICKNEY, Wiskiin H. STICKNEY, Gono [N° 8087. 
STICKNEY, CARRIE STICKNEY. 


The joint answer of the defendants, Edward M. Stickney and Wil- 
liam H. Stickney, to the bill of complaint. 


Ist. We believe the first paragraph to be true. 

2nd. The second paragraph is true. 

3rd. We believe the third paragraph to be true. 

4th. We have no definite information as to the amount or value 
of the personal estate of the late William Stickney at the time of his 
death, but we are advised that he left a large personalty, consisting 
of furniture, stocks, bonds, notes, and other securities and money. 

We had supposed that said personalty was of much more 
57 than $50,000 in value, and we do not admit that its aggregate 

value was only $50,000, but demand strict proof as to all the 
personalty left by the said William Stickney of every nature and kind 
whatsoever. 

We have no knowledge as to the amount of bis indebtedness at 
the time of his decease, but we know that he was possessed of ample 
ready means and had not supposed that he was indebted to any 
large amount, if at all, and we neither admit nor deny the state- 
ment that he was indebted to the amount of $23,000, but demand 
strict proof of all debts against his estate; neither do we admit or 
deny any indebtedness to the plaintiff, but demand strict proof of 
it if any is claimed. : 

Sth. Upon information and belief, we deny that “nearly the 
whole of the personal property standing or held in the name of ‘the 
said William Stickney’ at the time of his death was by him in his 
lifetime got and obtained subsequently to the year 1870 with money 
which was part of the sole and separate estate of the plaintiff, which 

she had acquired as such from her distributive share in the 
58 estate left by her father, and which came into the hands of 

‘the said William Stickney ’ as trustee or agent ‘ of the plain- 
tiff’ and not otherwise.” On the contrary, we are inforined and be- 
lieve, and so believing charge, that the said William Stickney was, 
prior to the death of the father of the plaintiff, possessed in his own 
name and right of a large amount of personal property, consisting 
of money, bonds, stocks, notes, and securities, which he had himself 
earned and acquired in business. 

6th. We do not know what part of the assets belonging to the es- 
tate of the said William Stickney the plaintiff has collected nor what 
payments she has made to creditors, nor do we know what assertion 
of the title to the personal estate of the said decendent she has made 
to this court sitting in probate jurisdiction, but we deny that she is 
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in law or equity entitled to the whole of the personalty of the said 
decendant after the payment of his debts, or that she is entitled to 
any other or further interest or right therein than the law of the 

District of Columbia gives her as the widow of the deceased. 
59 7th. We are informed that the real estate in the city of 

Washington of which the said William Stickney died seized 
is correctly set out in the seventh paragraph of the bill, and we 
admit the statement with reference thereto; as to the other state- 
ments in said paragraph we are not informed, and neither admit nor 
deny but demand proof. 

Sth. We deny that the aggregate value of the real estate of which 
the said William Stickney died seized is about the sum of $50,000, 
but we are informed and believe and so charge that said real estate 
is of the value of $100,000 at least. Upon information and _ belief, 
we deny that the whole of the real estate of which the said William 
Stickney died seized, except the parcels-referred to in paragraph 
eight of the bill, was purchased with money which was part of the 
sole and separate estate which the plaintiff had acquired from her 
distributive share of her father’s estate and which came into the 
hands of Ais husband as her trustee or agent, and upon the same 
information and belief they charge that prior to and at the timeof 

the death of the father of the plaintiff the said William Stick- 
60 ney was seized in his own right of the following pieces or 

parcels of real estate situate in the city of Washington, to wit: 
Sublots 1, 69, 70, 71, 72, & 73,in square 448, assessed for taxation in 
1869 at about $30,000; sublots 41 and.45, in square No. 624, assessed 
at $5,396. He also owned sublot 18, in square No. 514, which he 
sold Feb’y 27th, 1869, to H. C. Spencer for the sum of $7,000, mak- 
ing an aggregate value of $42,396 in real estate, which the said Stick- 
ney had in his own right before the death of the father of the plain- 
tiff; and we are informed and believe and so charge that he was at 
the same time possessed of a considerable estate in money, bonds, 
stocks, notes, and securities. It is very certain that much the larger 
part of the real estate in value of which the said Stickney died seized 
he owned in his own name and right before the death of the father 
of the plaintiff. 

9th. We believe the statement in paragraph nine of the bill that part 
of lot No. 1, in square 373, was inherited by the said William Stick- 
ney from his deceased son to be true, and therefore admit the same. 

As to all the other statements in said paragraph we 
61 we have no definite knowledge, but upon information deny 
the same and demand strict proof. 

10th. We do not know whether the statement in paragraph ten of 
the bill, that at the time of the marriage of the said William Stick- 
ney with theplaintiff he was dependant upon a $1,200 salary for his 
support, is true or not, and therefore neither admit nor deny the 
same, but demand strict proof; but on information and _ belitf we 
deny that he continued without any other revenue, income, or source 
of profit save and except from the like salary until the death of the 
father of the plaintiff. On the contrary, the deed records of the Dis- 
trict of Columbia show that the said William Stickney, prior to the 
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death of the father of the plaintiff was, possessed in his own right of 
real estate in the city of Washington assessed for taxation at more 
than forty-one thousand dollars, and we are informed that he was also 
possessed of a large personal estate which he had acquired by his own 
skill, enterprise, and industry. 
llth. The statement in paragraph 11 of the bill, that since 
62 the death of the plaintiff’s father the said W illiam Stickney 
had at no time an annual income exceeding $4,500 or $5, 000, 
except as derived from the sole and separate estate of the plaintiff, 
upon information and belief we deny. We are informed and be- 
heve and so charge that for many years before the death of the said 
Stickney he had been connected officially with banks and other 
financial companies, receiving large salaries therefrom. He was 
also one of the executors of the estate of the father of the plaintiff. 
His large real estate was all or nearly all improved and he was in 
receipt of a large annual rental from this, and he had stocks, bonds, 
money, and securities to a large amount, which he had not derived 
from the plaintiff or from her means, all of which must have yielded 
him a large annual income independently of the money of the 
plaintiff. 
12th. We do not know whether the statements of the 12th para- 
graph of the bill are true or not, but have no reason to disbelieve 
the same, and therefore admit them to be true. 
63 13th. We believe it is true, as stated in paragraph No. 13 
of the bill, that the said Stickney and Robert C. Fox were 
the executors of the last will of the father of the plaintiff, but we do 
not know that the distributive share of the plaintiff in her father’s 
estate amounted to $80,343.24, or that she receipted to the executors 
therefor, and neither admit nor deny the same, but demand strict 
proof. 
14th. We have no knowledge as to whether the statements of the 
14th paragraph of the bill are true or not, and therefore neither ad- 
mit nor deny the same, but demand strict proof. We, however, in the 
case it shall be found that the statements of this paragraph are true, 
insist that the plaintiff, by voluntarily permitting her husband to 
use and invest her money as his own and making no claim thereto 
until after his death, must be treated as having abandoned all sepa- 
rate claim thereto, and that the same has merged in the estate of her 
husband, and these respondents claim the benefit of the statute of 
limitation the same as though specially pleaded thereto. 
64 15th. We do not know whether the statements of the 15th 
paragraph of the bill are true or not, and therefore neither 
admit nor deny the same, but demand strict and legal proof. 
16th. We have no knowledge as to whether the statements of para- 
graph No. 16th of the bill are true or not, and neither admit nor 
deny the same, but demand strict proof. 
17th. We have no positive knowledge as to whether the state- 
ments of the 17th paragraph of the bill are true or not, and neither 
admit nor deny the same, but demand strict proof. 
18th. As to the statements of the 18th paragraph of the bill we 
are satisfied that if the said Stickney had desired to leave a last will 
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or make any other formal expression as to the disposition of his 
property or recognition of the rights of the plaintiff he had ample 
time and opportunity before he died to have done so, and we are 
therefore constrained to deny the same. 
19th. We are informed that on the day after the funeral of the 
said decendent the plaintiff made an appeal to the three surviving 
brothers of her husband, who were at the house of the de- 
65 ceased, to release to her their interest as heirs-at-law and 
distributees of their brother’s estate, she informing them that 
her husband died intestate, and that, being so pressed at this most 
unseemly time, they, or at least two of them, yielded a most reluctant 
consent to the demand of the widow of their dead brother, and that 
they now express their regret at having done so, and if it had not 
been done would not do it, believing it to have been the desire and 
purpose of their deceased brother that the law should distribute his 
estate; but, whether willing or unwilling, these three brothers did 
release to the plaintiff their several interests in the said estate, and 
she is now the owner of three-fourths of all the real estate of the said 
intestate in fee and of a dower interest in the remaining one-fo-rth, 
and is by law entitled tou the one-half of all the personalty. Her 
unquestioned interest in said estate must be considerably more that 
$100,000, and with this amount she can scarcely be said to be 
“utterly pennyless.” Now, if the defendants in this case should es- 
tablish their right to the small fragment of this large estate 
66 which the law gives them and which their deceesed uncle in- 
tended them to have, the value of the interest of the plaintiff 
in her husband’s estate, which she holds without dispute, amounts 
in value to more than the whole of her $80,000, which she claims 
to have received from her father’s estate, with the interest thereon. 
20th. It is true that the plaintiff did make us an offer of a very 
trifling sum if we would relinquish our rights in the estate of the 
interest, which we declined to take, believing that we have a riglit 
in law and equity to our full share, as heirs and distributees, in the 
estate of our deceased uncle. 
21st. We deny the statements and legal conclusions of paragraph 
21st of the bill. 
22nd. We deny the legal propositions contained in paragraph No. 
22 of the bill. 
23rd. We are gratified to learn, from the 23rd paragraph of the 
bill, that the plaintiff will cheerfully recognize our rights as heirs 
and distributees in case she is compelled to,and we assure 
67 the plaintiff that when she gets ready to recognize our rights 
we will receive them in the same cheerful mood. 
24th. In case our rights as heirs and distributees shall be estab- 
lished we will assent to a decree to partition the real estate, if capa- 
ble of division without manifest injury, or to a sale of the said real 
estate and division of the proceeds, in the proportion of our respective 
interests, under the order of the court, if this be agreeable to the 
plaintiff. 
And, having fully answered, these defendants pray to be hence 
disinissed with their costs, unless the case be retained for partition, 
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in pursuance of the prayer of the bill, in which these defendants 


join. | 
EDWARD M. STICKNEY. 
WILLIAM H. STICKNEY. 
EK. C. WEAVER, 
S. S. HENKLES, 
Sol’s for Def’ts. 
68 Appearance of 8S. 8S. Henkle for Def’ts. Filed Oct. 4, 1882. 
In the Supreme Court of the District of Columbia. 


STICKNEY 
v8. ost Equity Dock. 22. 
STICKNEY et al. 
The clerk will please enter my appearance for the defendants in 
this case. 
Ss. S. HENKLE. 


Appearance, as ordered, entered by the clerk June 3, 1882. 


Replication to Answer of Def’ts, Edward M. & Wm. H. Stickney. Filed 
June 9, 1882. 


In the Supreme Court of the Dist. of Columbia, the 8th Day of June, 
1882. In Equity. 


JEANNIE K. STICKNEY ) 
vs. > No. 8087. 
EDWARD M. STICKNEY ef al. 


The complainant joins issue with the defendants, Edward M. 
Stickney and William H. Stickney. 
JOHN SELDEN, 
Sol. for Complainant. 


69 Order of Reference to Auditor. Filed Oct. 6, 1882. 


In the Supreme Court of the District of Columbia, the 6th Day of 
: October, 1882. In Equity. 


JEANNIE K. StickNEy, Complainant, ) 
Us cies 
= : , No. 8087. 
Epwarp M. Stickney, WILL1AM H. SricKNEY, GEORGE 
STICKNEY, and CARRIE STICKNEY, Defendants. 


On motion of the complainant and with the consent of the solic- 
itors of the defendants, Edward M. Stickney and William H. Stick- 
ney, and of the solicitors of the guardian ad litem of the defendants, 
George Stickney and Carrie Stickney, it is, this 6th day of October, 
1882, ordered that this cause be, and it is hereby, referred to the 
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auditor of this court to ascertain and to report to the court, upon : 
and with the evidence to be produced before him by the respective 


parties— 


Ist. Whether the complainant be creditor upon or entitled 
70 to repayment out of the estate of her deceased husband upon 
account or by reason of the matters or any of them in her 

bill of complaint set forth ; and, if so— 
2d. To what amnount the complainant is such creditor or entitled to 


be so repaid and what is the value of the real estate in the seventh * 
paragraph of her said bill deseribed and the balance or the value of t 
the balance for distribution of the personal estate left by her said | 
husband at the time of his death after payment of his debts; and, if 
not— 


2d. Whether the real estate in the seventh paragraph of the said 
bill described can be divided between the complainant and the de- 
fendants, according to their respective interests therein, without loss 
or damage to the same, and how, if at all, such division shall be 
made. 

And the auditor shall be at liberty to state any special matter or 
circumstances. 

And the above inquiries are directed without prejudice to any 
question upon the merits of the case. 

A. Bb. HAGNER, 


Asso. Justice. 


71 We consent to the above order. ‘ 
JOHN SELDEN, c 
Sol. for Complainant. 
S. S. HENKLE, 
E. C. WEAVER, 
Sol’s for Edward M. & W. H. Stickney & for the 
Guardian ad Litem of Def’ts, Geo. & Carrie Stickney. 


72 In the Supreme Court of the District of Columbia. 


JEANNIE K. STICKNEY 
v8. Equity No. 8087. 
EpWARD M. STICKNEY e al. 


The clerk will issue a commission to Charles H. Bailey and Moses 
Giddings, of Bangor, Marne, to take the deposition of Thomas G. 
Stickney, a witness for defendants, upon interrogatories and cross- 
interrogatories filed {herewith, and a commission to B. H. Bell and 
Dwight Marcy, of Rockville, Connecticut, to take the deposition of 
John N. Stickney, a witness for the defendants, upon interrogatories 
and cross-interrogatories filed herewith. . 

Dec. 20, 1882. 


JAS. G. PAYNE, Auditor. 
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In the Supreme Court of the District ot Columbia, the 20th 
Day of December, 1882. 


JEANNIE K. STICKNEY 
v. No. 8087, Equity Docket 22. 
EDWARD M. STICKNEY. 


The President of the United States to Charles A. Bailey & Moses 

Giddings, Bangor, Me., Greeting : 

Know you that, in confidence of your prudence and fidelity, you 
have been appointed, and by these presents you are invested with 
power and authority, toexamine Thomas G. Stickney as a witness for 
the defendants in the above-entitled cause upon the interrogatories 
and cross-interrogatories annexed to this commission, and therefore 
vou are hereby commanded, at a certain day and place or certain 
days and places to be appointed by you, to cause said witness to 
come before you, and then and there examine him on oath or af- 
firmation upon the said interrogatories and reduce his testimony 
into writing, to be signed by said witness, and, having so done, an- 
nex the same to this writ, closed up under your seal, and make 
return thereof into said court with all convenient speed. 

Witness D. K. Cartter, chief justice. 

[ SEAL. | R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t CUR. 


74 Interrogatories to be Propounded to Thomas G. Stickney by the 
Commissioners on Behalf of the Denfan-ants. ! 


1. What is vour name in full, vour age, place of residence, and 
business ? 

2. What relation were you, if any, to the late William Stickney, 
dee’d, of Washington city, D. C.? 

3. Please state what’ you know of your brother William’s property 
up to and at the time of his marriage, stating the employments of 
any kind that he had had previous to that time and his means of 
making money or acquiring property. 

4. Please state fully what you know or learned from conversations 
with him as to his property or means from the time of his marriage 
down to the time of his death. 

5. State whether or not your brother William visited you in the 
year 1880 or at any other time, and if on the occasion of such visit 
you had any conversation with him touching his means or his in- 

come; and, if yea, state fully what he said. 
5 6. Upon what consideration did you release your interest 
in your brother William’s estate to his widow, Mrs. Stickney, 
and what moved you to do it? 

7. Please state whether you saw your brother at the Astor House, 
in New York, on the eve of his departure for Europe—his last visit. 
If yea, who was present, & whether he exhibited to you any bonds 
or other securities; and, if so, what they were and the amount of 
them; what he said as to the ownership of them; whether he then 
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made any disposition of them or any part of them, and, if so, what; 
what he did with the balance of them; whether you returned them 


to him or not, and when. 
8. Whether or not you built a house for your father; and, if so, 


what became of the house after your father’s death ; and, if it was 
sold, what was done with the proceeds of the sale. 

9. If you know anything further in relation to the matters hereto- 
fore enquired of and in relation to which you have not been specifi- 
cally interrogated please state the same. 


76 Cross-Interrogalories tobe Propounded to Thomas G. Stickney. 


In the Supreme Court of the District of Columbia, the 16th Day of 
December, 1882. In Equity. 


JEANNIE K. STICKNEY, Complainant, 
v. No. 8087. 
EDWARD M. StricKNeEY et als., Defendants. j 


The complainant, objecting to any testimony from the witness, 
either as to what he “ learned from conversations with” his brother, 
as sought to be shown in interrogatory No. 4, or as to “any conver- 
sation with” his brother, as sought to be shown by interrogatory 
No. 5, or as to what his brother “said,” as sought to be shown in in- 
terrogatory No. 7, and insisting upon and not waiving any of the 
said objections, propounds as follows: 


First X interrogatory. What was the age of your brother, the late 
William Stickney, at the time of his marriage? 

Second X interrogatory. Had he up to the time of his marriage 
acquired, to your knowledge, any property or estate by gift, descent, 
devise, or bequest? If yea, when and from whom, and what were 
the character and value of the property or estate ? 

Third X interrogatory. In what year and — what age did your 
brother leave college, and at what college did he last attend for 

instruction ? 
wi Fourth X interrogatory. After completing his education in 
what business or profession or employment did he first en- 
gage, and when and where? 

Fifth X interrogatory. How long did he continue in such busi- 
ness, profession, or employment at the place where he first engaged 
in it? 

Sixth X interrogatory. Have you personal knowledge of the in- 
come or revenue he derived from such business, profession, or pur- 
suit during the period next above enquired of? If yea,state fully 
when, how, and under what circumstances you acquired such per- 
sonal knowledge and what was the amount of such income or 
revenue. 

Seventh X interrogatory. Prior to his marriage in what other 
business, profession, or employment was he at any time or times en- 
gaged, ard where and for what period or periods ? 

Eighth X interrogatory. Have you personal knowledge of the in- 
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come, emolument, or compensation he derived from any such busi- 
ness, profession, or employment as is last above enquired of? If 
yea, explain at large when, how, and under what circumstances you 

acquired such personal knowledge and what was the amount 
78 of such income, emolument, or compensation. 

Ninth X interrogatory. When did he first come to reside 
at the city of Washington, in the District of Columbia, and in what 
business, profession, or employment did he there first engage? 

Tenth X interrogatory. Prior to his marriage, was he at any time 
or times employed at that city in any of the executive departments 
of the National Government? If vea,at what time or times, in what 
department, for how long, in what capacity or capacities, and upon 
what salary or salaries or compensation or compensations? 

Eleventh X interrogatory. In what year, or about what year, did 
he first enter the employ of the late Amos Kendall,and in what ca- 
pacity and at what salary or upon what terms of compensation ? 

Twelfth X interrogatory. After entering into the employment of 
Amos Kendall, how long did your brother continue in that employ- 
ment, and did he so remain until the death of Mr. Kendall? 

Thirteenth X interrogatory. After his marriage, and before taking 

up his residence on M street, in the said city of Washington, 
79 where and with whom did your brother and his wife reside 

in the District of Columbia? Did they during that period 
at any time reside with Mr. Kendall? If so, at what period or pe- 
riods and for what length of time? 

Fourteenth X interrogatory. Have you personal knowledge of 
any property or estate, real or personal, acquired by your brother 
through his own exertions? If yea, state fully and at large when, 
how, and under what circumstances you obtained such personal 
knowledge, and specify the nature and value of all such property or 
estate, and when and by what particular means it was acquired. 

Fifteenth X interrogatory. Mention, as far as your personal 
knowledge extends, all the business and employments in which your 
brother was engaged, and all the offices of emolument that were held 
by him from the time of his marriage to the date of his decease. 

Sixteenth X interrogatory. Have you personal knowledge of the 
income, revenue, or compensation he derived from any sucli busi- 

ness, employment, or office next above enquired of? If yea, 
80 state fully and at large how, under what circumstances, and 

when you acquired such personal knowledge, and what was 
the amount of the income, revenue, or compensation he derived, and 
the source or sources thereof? 

Seventeenth X interrogatory. At the time or times you executed 
any release or releases of your interest in the estateof your brother 
unto his widow did you believe the recitals contained in such re- 
lease or releases to be true? 

Eighteenth X interrogatory. Have you since obtained any knowl- 
edge or information that such recitals are untrue? If yea, state now 
fully and particularly what knowledge or information you have so 
obtained and when, from whom, in what manner, and under what 
circumstances you acquired it. 

o—243 


PLE ED A Stet: Qos 
7 


34 EDWARD M. STICKNEY ET AL. VS. JEANNIE K. STICKNEY. 


Nineteenth X interrogatory. After the death of your brother, and 
before the execution by you to his widow of any release of your in- 
terest in his estate, did you propose to her that you should release 
to her your interest in so much of the estate of your brother as, 
after payment of debts, would represent $100,000 in value, and to 
divide the residue of that estate among the heirs-at-law and next of 

kin of your brother ? 
81 Twentieth X interrogatory. At the time next abceve in- 
quired of did you make to the widow of your brother any 
proposal or suggestion concerning the terms of your release of your 
interest, in whole or in part, in the estate of your brother? If yea, 
when aud where, what was the proposal or suggestion, and was 
it communicated verbally or in writing ? 

Twenty-first X interrogatory. When was the house which was 
built for your father erected ? 

Twenty-second X interrogatory. Where was it erected and at what 
cost, and who advanced the money for erecting it ? 

Twenty-third X interrogatory. Have you personal knowledge of 
the source or sources from which the money was obtained by the 
person or persons advancing it? If so,state fully when, how, and 
under what circumstances you acquired such personal knowledge. 

Twenty-fourth X interrogatory. When did your father die, and 
after the erection of the house in whose name stood the title in his 
lifetime, and who upon his decease acquired or held such title? 

Twenty-fifth X interrogatory. Under what authority, when, by 
whom, at what price, and upon what terms of payment was the 
house sold ? 

Twenty-sixth X interrogatory. Under what authority, to what 
person, by whom, and when were the proceeds of sale disposed of ? 


82 STATE OF MAINE, |... 
Penobscot ine 
eno , j 
On this twenty-ninth day of December, 1882, in pursuance of the 
foregoing commission to us directed, we, Charles A. Bailey and 
Moses Giddings, having caused Thomas G. Stickney, of Bangor, in 
said county, to come before us, who, being first duly cautioned and 
sworn by us to tell the truth, the whole truth, and nothing but the 
truth to the interrogatories hereto annexed propounded to him, 
made answer as follows, to wit: 


Ans. to int. lst. My name is Thomas Gage Stickney; I am sixty- 
two years old; my residence is Bangor, Maine; I am a coal-dealer. 

Ans. to int. 2d. Iam a brother to William Stickney, late of Wash- 
ington, D. C., deceased. 

Ans, tu int. 3d. Up to the time of his marriage I do not think he 
was in possession of any amount of property. He was a lawyer by 
profession and practised law a short time previous to his marriage. 
His only means of making money was in pursuit of his profession. 

Ans. to int. 4th. Soon after his marriage he was employed by 
Morse & Kendall as their attorney to protect their rights in their 
telegraph interests throughout the country, and he visited nearly 
every State in this business. He received liberal pay from them for 
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these services. He also acted as private secretary for Mr. 
85 Kendall. He was also engaged in the general practice of law 

toa limited extent. He was administrator of an estate in 
Washington amounting to some $300,000 or $400,000 and had the 
‘are of said estate for several years. During the rebellion he bought 
and sold gold to quite an amount, his profits from this source 
amounting at least to ten thousand dollars. He received from Mr. 
Kendall in telegraph stock at par value some ten thousand dollars. 
Whether it was a gift or in part payment for services I cannot say. 
His New Orleans telegraph stock, he told me, more than trebled in 
dividends per annum previous to the rebellion. He was one of the 
two executors of Mr. Kendall’s estate. He was interested in the Po- 
tomac Steamboat Company. He was one of the original founders 
of the Washington Savings Bank; also of the Washington Trust 
Company, I think it was called, and was president of both these 
lutter organizations at the time of his death. He was president of 
the upper house of the territorial government of the District of Co- 
lumbia two terms and received a salary—how much I do not 
know. He was a member of the Indian commission from the time 
of its organization, I think, and the last few years of his life was 
secretary of this commission, receiving $3,000 and expenses salary 
per annum until near the close of his hfe, when the salary 
was cut down to $2,500. He was secretary of the Deaf and 

Dumb Asylum up to the time of his death, and for the 
84 last few years received a salary of $500 per annum. He re- 

ceived asalary of $1,200 per annum as president of the 
Washington Savings Bank. His salary as president of the Trust 
Company was $500 per annum. For a number of vears he was 
treasurer of Columbia College & up to the time of his death, ata 
salary of $1,800 per annum, I think. He regarded his interest in 
the real estate held by the trust company. as very valuable. How 
much I do not know, but my impressions are it was over twenty 
thousand dollars, or would be in a short time. No dividends had 
been declared by said company, but had been appropriated to the 
payment of the property. He owned his house and lot at Kendall 
Green at the organization of the Deaf and Dumb Asylum, and sold 
it tosaid asylum. 

Ans. to int. 5th. He has visited us once a year for many years, 
excepting when abroad, and has always been free to speak of his 
business matters. The last time he visited us was either in August 
or September previous to his death. At the time of his visit we 
were on one occasion alone in my back office, and my brother spoke 
freely and frankly in regard to his business matters. During our 
conversation he minuted on paper the various amounts he received 
from salaries and other sources, as mentioned in my last answer. 
He told me also that he owned several liouses in Washington, 

and put down the various amounts he received from them 
85 for rents. The only definite amount I can recall now was 
from a house on Mt. Vernon avenue. I think, which was 
$1,000. I am not positive, but think he mentioned four or five 
other houses besides, but do not remember the amounts received. 
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He also said he had quite a large amount of money loaned, and 
mentioned especially two amounts of ten thousand dollars each, on 
which he was receiving very handsome interest. He also men- 
tioned one share in the New York Journal of Commerce which he 
owned, valued at ($10,000) ten thousand dollars; also a brick house 
that he had given his son William, which had come back by his 
son’s death. 

Ans. to int. 6th. The consideration was nominal ($1). I gave the 
matter very little thought at the time, never expecting to receive 
anything from any of my relatives’ estates. I am free to confess 
that I was hasty in my act of releasing my interest in the property. 
I was moved by importunity and the desire to keep up the kindly 
relations existing between the families. 

Ans. to int. 7th. At the time he sailed for Europe, in 1864 or 
1865, he placed in my handsa package containing from $70,000 
to $73,000 in stocks, bonds, and notes, in the Astor House, 
New York, in the presence of my father, my brothers, John 
and Moody, which he said was his property, and requested 
me to take with me to Bangor, Maine, and deposit in my 

brother’s bank or some safe place and keep until his 
86 return from Europe. I think it was on the next day, while 

we brothers were sitting together in a private parlor in the 
Astor House, that brother William inquired of us brothers whether 
father would like a new house. One of us replied we thought he 
would, and suggested that we ask him. He was in the room at the 
time and we called him up to us and one said to him, Would vou 
like a new house, father? William said, If you would I will build 
one for you. Father replied he would. After some little conversa- 
tion William requested me to give him the package he had pre- 
viously given to me, and, breaking the seal, he took therefrom a five- 
thousand-dollar five-twenty U.S. bond and handing it to me says, 
Take this bond, build father a nice house, and whatever more is 
needed I will pay. The balance of this package I brought to Bangor 
and retained until his return from Europe, when I returned the same 
to him. | 

Ans. to int. 8th. With the money furnished by William, as stated 
in my last answer, we built a house for father. After his decease 
my vrother Moody & myself sold the house for $4,750 and returned 
the money to brother William. 

Ans. to int. 9th. I have always understood from my brother that 
it was arranged by Mr. Kendall, who accompanied my brother Wil- 

liam in the European tour before alluded to, that the whole 
87 expense of that tour was to come out of Mr. Kendall’s estate 
after his death. I think of nothing more that I wish to add. 


Answers to Uross-Interrogatories. 


Ans. to cross-int. Ist. About twenty-four or twenty-five. 

Ans. to cross-int. 2d. I do not know from actual knowledge 
whether he had acquired any property or not up to the time of his 
marriage. : 
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Ans. to cross-int. 3d. I think he was about twenty years old when 
he left college. The first three years of his college course was taken 
at Waterville College, in Waterville, Maine; the last year at Co- 
lumbia College, in Washington, D. C., from which he graduated. 

Ans. to cross-int. 4th. He studied law after his graduation in Wash- 
ington, D.C., I think. During the time he was studying law he 
spent a year or two South, teaching, afterward finishing his course 
of law at Washington and entering there upon his profession, I 
think. Upon reflection, however, I think he may have entered upon 
the practice of law in New York. 

Ans. to cross-int. 5th. I do not remember. 

Aus. to cross-int. 6th. I do not know the amount of property he 
acquired in his practice there, but do know that he was able in a 
short time to pay the expenses of his college course, amounting to 
$1,000, which father, two uncles, & his brothers had advanced for 

him. 
88 Ans. to cross-int. 7th. No other business. 
Ans. to cross-int. 8th. I have not. 

Ans. to cross-int. 9th. I now recall the fact that he had a clerk- 
ship in Washington after his graduation for a limited time. This 
wus before he commenced practising law. I think he went from 
New York, where he commenced practice, to St. Louis, but soon 
after returned to Washington, where he entered into the engagement 
with Morse and Kendall before stated, and has ever since resided at 
Washington. 


(On hearing this answer read to me, as also that to Int. 4th, I 
think I would put St. Louis before New York.) 


Ans. to cross-int. 10th. He was employed as clerk in one of the 
departments. I do not remember how long nor what his compen- 
sation —. 

Ans. to cross-int. llth. Soon after his marriage, as secretary ; 
don’t know the exact vear: don’t know what his compensation —. 

Ans. to cross-int. 12th. Don’t know how long he continued as sec- 
retary, but have reason to believe that he assisted Mr. Kendall in 
his business matters up to the time of Kendall’s death. 

Ans. to cross-int. 13th. He and his wife boarded a few years in the 
family of Mr. Kendall, at Kendall Green. He then built him a 
house very near Kendall Green and occupied it until he sold it to 
the Deaf and Dumb Asylum. Ithink after that he returned to Mr. 
Kendall's family and boarded there funtil he built his house on M 
& Sixth streets. 

Ans. to cross-int. 14th. I have personal knowledge derived 

89 from conversations with my brother, both to the amount of 

his property and the tnanner of its acquisition. As to its 

nature and value and how acquired I have already given what in- 

formation I have in answers to direct interrogatories 4, 5, & 7, to 
which | refer. 

Ans. to cross-int. 15th. I have already given all the information I 
have relating to these matters in my answers to direct interrogato- 
ries 4,5, & 7, and refer to them. 
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Ans. to cross-int. 16th. I have already given all the information | 
I have in the direct interrogatories last alluded to. 

Ans. to cross-int. 17th. The first paper was signed by me at Wash- 
ington the day after my brother’s funeral under great pressure and 
excitement,and I hardly considered what I signed. A second paper 
was subsequently sent to Bangor for myself and wife to sign, she 
not having s*gned the former. This contained statements which I 
regarded as utterly untrue, and I returned it with my _ objections. 

The next document sent for myself and wife to sign was less objec- ) 
tionable, but still not entirely in ascordance with facts, but was 
signed by us. 

Ans. to cross-int. 18th. I have none. 

Ans. to cross-int. 19th. I did. 

Ans. to cross-int. 20th. At the time the first paper was presented 
for our signatures, the day after the funeral, we brothers proposed 
that we receive our equitable proportion of the estate over and above 
$100,000 after paying the debts, to which proposition my brother’s 

widow agreed, but while a messenger went after a suitable 
90 person to draw up the necessary documents she withdrew 
herassent. Her assent was verbal, as also was the proposi- 


tion. : 

Ans. to cross-int. 21st. Within twelve months efter my brother 
sailed for Kurope. 

Ans. to cross-int. 22d. It was erected on a lot adjoining my brother 
Moody’s, in Bangor; cost about $6,700. Money was advanced by 
William. 

Ans. to cross-int. 23d. [ have never had any doubt that the money ! 
was acquired by him in his business, but have no personal knowl- 
edge of that fact. 

Ans. to cross-int. 24th. Nov. 22, 1869. Brother William held the 
title. 

Ans. to cross-int. 25th. By direction of William; soon after 
father’s death ; cash, $4,750. 

Ans. to ecross-int. 26th. By authority of William my _ brother 
Moody & myself sold the property to E. H. Tibbetts ; proceeds were 
iinmediately forwarded to William. 


THOMAS GAGE STICKNEY. 


91 STATE OF MAINE, | 
Penobscot, ae 

in accordance with the foregoing commission, and in pursuance 
of the authority by which we are thereby invested, we caused the ; 
deponent, Thomas G. Stickney, therein named to appear befc: > us : 
on the 29th day of December, A. D. 1882, at which time, having 
first administered to him an oath to tell the truth, the whole truth, 
and nothing but the truth to the interrogatories hereto annexed 
propounded to him, we thereupon proceeded to examine hitn upon 
the said interrogatories and to reduce his answers thereto to writing, 
which having done we caused him to subscribe the same, which an- 
swers so subscribed we have annexed to the commission and inter- 
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rogatories aforesaid, and: herewith return the same, as therein com- 
manded. 
Witness our hands & seals, at Bangor, in the county aforesaid, 
this 29th day of December, A. D. 1882. 
CHARLES A. BAILEY. [sgat. 
MOSES GIDDINGS. Fea 


Commissioners’ fees, $20.00. 


92 In the Supreme Court of the District of Columbia, the 20 
Day of December, 1882. 


JEANNIE K. STICKNEY 
vs. No. —, Equity Docket —. 
EDWARD M. STICKNEY. 


The President of the United States to B. H. Bell and Dwight Marcy» 

Rock ville, Conn., Greeting: 

Know you that, in confidence of your prudence and fidelity, you 
have been appointed, and by these presents-vou are invested with 
power and authority, to examine John H. Stickney as a witness for 
the defendants in the above-entitled cause upon the interrogatories 
and cross-interrogatories annexed to this commission, and therefore 
you are hereby commanded, at-a certain day and place or certain 
days and places to be appointed by you, to cause said witness to 
come before you and then and there examine him on oath or affirma- 
tion upon the said interrogatories, and reduce his testimony into 
writing, to be signed by said witness, and, having so done, annex the 
same to this writ, closed up under your seal, and make return thereof 
into said court with all convenient speed. 

Witness D. K. Cartter, chief justice. 

-[SEAL.] ~ R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t Clerk. 


vo Interrogatories to be Propounded to John H. Stickney on Behalf 
of the Defendants by Commissioners B. H. Bell and Dwight 


Marcy, Esq’r's. 


1. What is your name in full, your age, place of residence, and 
business ? 

2. What relation were you, if any, to the late William Stickney, 
dee’d, of. Washington city, D. C.? 

3. Please state what you know of your brother William’s means 
or property up to and at the time of his marriage, stating the em- 
ployments of any kind that he had had prior to that time and his 
means of making money and acquiring property. 

4. Please state fuily what you know or learned from conversations 
with him as to his property or means from the time of his marriage 
down to his death. 

5. Upon what consideration did you release your interest in your 
brother William’s estate to his widow, Mrs. Stickney, and what 
moved you to do it? : 
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94 Cross-Interrogatories to be Propounded to John H. Stickney. 


In the Supreme Court of the District of Columbia, the 16th Day of 
December, 1882. In Equity. 


JEANNIE K. SticKNEy, Complainant, 
vs. No. 8087. 
Epwarp M. Srickney et als., Defendants. 


The complainant, objecting to any testinony from the witness as 
to what he may have learned from conversations with his brother, 
as in the 4th interrogatory sought to be elicited, and without waiv- 
ing such her objection, propounds as follows: 


First X interrogatory. What was the age of your brother, the 
late William Stickney, at the time of his marriage? 

Second X interrogatory. Had he up to the time of his marriage 
acquired, to your knowledge, any property or estate by gift, descent, 
devise, or bequest? If yea, when and from whom,and what was the 
character and what the value of the property or estate? 

Third X interrogatory. In what vear and at what age did your 
said brother leave college, and what college was the last he attended 
for instruction ? 

Fourth X interrogatory. In what business, profession, or pursuit 
did your said brother first engage after leaving college or complet- 

ing his education, and when and where? 
95 hifth X interrogatory. How long did your said brother con- 
tinue in such business, profession, or pursuit at the place he 
first engaged in it? 

Sixth X interrogatory. Have you personal knowledge of the in- 
come or revenue he derived from such business, profession, or pur- 
suit during the period inquired of in the next preceding X inter- 
rogatory? If yea, state fully how you acquired such personal 
knowledge, and what was the amount of such income or revenue. 

Seventh X interrogatory. Prior to his marriage in what other 
business, profession, or employment was he at any time or times en- 
gaged, and where and for what period or periods? 

Kighth X interrogatory. Have you personal knowledge of the 
income, emolument, or compensation he derived from any such 
business, profession, or employment as is inquired of in the next 
preceding X interrogatory? If yea, explain fully how you acquired 
such personal knowledge, and what was the amount of such income, 
emolument, or compensation. 

Ninth X interrogatory. When did he first come to reside at the 
city of Washington, in the District of Columbia, and in what busi- 
ness, profession, or employment did he there first engage? 

Tenth X interrogatory. Prior to his marriage was he‘employed at 
that city in any of the executive departments of the National Gov- 
ernment? If yea, in what department or departments, for how 
long, in what capacity or capacities, and upon what salary or sala- 
ries or rate or rates of compensation ? : 
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Eleventh X interrogatory. In what year or about what year did 

he first enter the employ of the late Amos Kendall, and in what 

e | capacity and upon what salary or terms of compensation ? 

s 8696 Twelfth X interrogatory. After entering into the employ- 
ment of Amos Kendall how long did your brother continue 

in that employment, and did he so continue until the death of Mr. 

Kendall ? : 
Thirteenth X interrogatory. After his marriage and before taking 
up his residence on M street, in the said city of Washington, where 
and with whom did your brother and his wife reside in the District 
of Columbia? Did they during that period at any time reside with 
Mr. Kendall; if so, for what length of time ? 
Fourteenth X interrogatory. Have you personal knowiedge of any 
property or estate, real or personal, acquired by your brother through 
his own exertions? If so, state fully how, when, and under what 
circumstances you acquired sugh knowledge, and specify the naiure 
and value of all such property or estate and when and by what 
means it was obtained. 
Fifteenth X interrogatory. Mention all the business and employ- 
ments in which your brother was engaged and all the offices of 
emolument held by him, as far as your personal knowledge ex- 
tends, from the time of his marriage down to the date of his de- 
cease. 
Sixteenth X interrogatory. Have you personal knowledge of the 
income, revenue, or compensation he derived from any such busi- 
ness, employment, or office? If yea, state now, fully and at large, 
how, under what circumstances, and wheu you acquired such per- 
sonal knowledge, and what was the amount of the income, revenue, 
or compensation he derived and the sources or source thereof. 
Seventeenth X interrogatory. At the time or times you executed 
any release or releases of your interest in the estate of your brother 
did you believe the recitals contained in such release or releases to 
be true? 

97 Eighteenth X interrogatory. Have you since obtained any 
knowledge or information that such recitals are untrue? If 

yea, state now, fully and particularly, what knowledge or infor- 

mation you haveso obtained, and when,from whom, in what manner, 

and under what circumstances you acquired it. 

Nineteenth X interrogatury. After the death of your brother and 
before you executed to his widow any such release or releases did 
you propose to her that you should release to her your interest in so 
much of the estate of your brother as, after the payment of debts, 
would represent $100,000 in value, and to divide the residue of that 
i estate amongst the heirs-at-law or next of kin? 

Twentieth X interrogatory. At the time next above inquired of 
did you make to the said widow any proposal or suggestion con- 
cerning the terms of your release of your interest, in whole or in 
part, in the estate of your brother? If yea, when and where, what 
was the proposal or suggestion, and was it communicated verbally 
or in writing. 
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98 Supreme Court of the Dist. of Columbia. 
JEANNIE K. SticKNEY vs. Epw’p M. STICKNEY. 


I, John N. Stickney, of Vernon, in Tolland Co. & State of Con- 
necticut, on oath and in answer to the interrogatories and cross-in- 
terrogatories hereto attached, depose and say as follows, viz: 

Ans. to int. Jst. My name is John N. Stickney; age, between 64 
& 65 v’rs; residence, Rockville, Conn.; business, insurance ag’t & 
treasurer of “The Rockville Gas-Light Co.” 

Ans. to int. 2d. I was brother of the late Wim. Stickney, of Wash- 
ington, D.C. . 

Aus. to int. 8d. My knowledge in regard to my brother William’s 
property up to and at the time of his marriage 1s imperfect. I don’t 
think he had much property at that time. He was employed in 
Virginia as a private tutor after he graduated from college. He 
practiced law in St. Louis, and was employed, I think, in one of the 
departments of the Government at Washington, D. C. 

Ans. to int. 4th. From the time of his marriage down to his death 
| had conversations with him from time to time regarding his prop- 
erty. He built a house at or near Kendall Green, Washington, which, 
[ think, he sold to the Deaf and Dumb College. He built an ex- 
pensive brick house and stables on M St. between 6th & 7th Sts., in 
Washington, on land which, I think, he bought of my brother Frank. 

On one occasion while visiting iy brother William at Wash- 


oo ington he took me to see a brick house at the West End or. 


overthat way. He used to speak of his small frame houses in 
Washington & also of one or moresmall brick houses there. Inour 
occasional rides about the city he pointed out some, if not all, these 
houses. He owned ten shares of the cap. stock of the Rockville Gas- 
Light Co., which he sold for $750. He owned one share of the stock 
of the New York Journal of Commerce, for which he paid $10,500; 
on this he received large dividends up to the time he gave it to his 
son Willie. He owned it himself several years. After Willie’s 
decease the share was transferred back to my brother William. In 
the year 1852 the dividend on each share of the stock was $775. He 
owned 10 shares of the Rockville National Bank, and sold the stock 
in 1874. I heard him speak of a valuable interest in the brick 
block in Washington occupied in part by the Savings Bank & the 
Deposit Vault Co. I think there were only 3 or 4 owners, of which 
he was one. He mentioned to me a loan of $10,000, I think, on 
which he received 10 per ct. interest. He owned in a steamboat Co. 
He invested in a brick-making machine; also in a machine for des- 
sic-ating eggs. He furnished capital for Adams & Stickney to engage 
in the manufacture of gas governors at Baltimore, subsequently 
selling out his interest to Adams. Near the time of his sailing for 
Liverpool he took from a package.of bonds which he had put up 

for the purpose of sending to my brother Moody for safe 
100. keeping while he was absent five thousand dollars in bonds 

and handed them to my brother Thomas, requesting him to 
use the proceeds for building a house for our father, Amos Stickney, 
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of Bangor, Me. After my father’s decease the house was sold and 
the proceeds returned to my brother William. He, during the late 
war, purchased, I think, $10,000 in gold, which I thereafter heard 
him speak of as a “ fortunate hit.” I think he owned telegraph 
stock. My brother William got me to insure some of his property. 
On my books I find the following entries, made at the times of the 
several dates: Feb., 1876, 3 small houses, insured for $1,000 each ; 
total, $3,000; on 2 other houses, $2,000; on brick houses, $2,000 ; 
on household furniture, $400; on library, $700. Jan. 20, 1868, I 
wrote a policy for $3,200 in the Putnam Fire Ins. Co. for him, to 
wit,on his painting “Adoration,” $150; on his painting “ Porsil- 
ippo,” $250; on his painting “Sunset Near Munich,’ $600; on his 
painting “Aurora,” $150; on his painting “Swiss Glacier,” $200 ; 
on his painting “ Magdalene,” $50; on his marble statue of “ Wash- 
ington,” $600; on his bust “Affliction,” $200; on his ebony and 
ivory cabinet, $150; on his large. antique cabinet, $350; on 
the contents of the large antique cabinet, $100; on his “ Mosaie 
Florentine table,” $250; on his green marble vase, $150—all in 
the dwelling-house oceupied by the insured and by the Hon. 
Amos Kendall, situated in Washington, D. C.; other insuranee per- 

mitted. All these insurances were made in my brother Wil- 
101 + liam’s own name and as his property, and I have no idea 

that they were insured for their full value. 

Ans. to interrog. 5th. The moving consideration of the release 
of my interest in my brother William’s estate to his widow was 
friendship. It was done in the following circumstances: My sister 
Jeannie claimed, the day after brother William’s funeral, that his 
whole estate would not inventory more than $75,000. My proposal, 
at first, was to join my bro’s, Thomas and Frank, in relinquishing 
all up to $75,000, and, subsequenty, all up to $100,000. We were 
told in emphatic language by my sister Jeannie that she believed 
that the property would not exceed $75,000; certainly, not more 
than $100,000, and she claimed the right to have that amount set to 
her as the portion of her father’s estate given to her. My two 
brothers finally consented to sign the release, and, not wishing to 
stand out, I “ followed suit.” 

Ans. to interrog. 6th. I don’t think I can add anything to what I 
have heretofore stated. 

Ans. to X interrog. Ist. In my mother’s Bible, given to me, it is 
recorded that brother William was born April 11, 1827, and was 
married June 15, 1852. 

Ans. to X interrog. 2d. I have no knowledge of his having ac- 
quired any property as indicated. 

Ans. to X interrog. 3d. I don’t know at what age he left college. I 
think the last college he attended was Columbia College. 

Ans. to X interrog. 4th. I think he was a tutor in a private family 
in Va., & afterwards set up as an att’y at St. Louis, with a partner. 

Ans. to X interrog. 5th. I don’t know. 

Ans. to X interrog. 6th. I have not such personal knowl- 

edge. 
102 Ans. to X interrog. 7th. I think he was a clerk in one of 
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the Departments at Washington. For what period or periods I do ; 


not know. 

Ans. to X interrog. 8th. I have not. 

Ans. to X interrog. 9th. I don’t renember. 

Ans. to X interrog. 10th. Answered in my reply to 7th cross-in- 
terrogatory, and a more definite answer I am unable to give. I am 
unable to state what his salary was. 

Ans. to X interrog. 11th. I do not remember the time he entered 
the employ of Mr. Kendall. I have heard him speak of his being 
in the employ of Mr. Kendall, as secretary, on a salary of about 
$1,500 per year. ; 

Ans. to X interrog. 12th. I don’t know whether he received a 
salary up to the time of Mr. Kendall’s death or not, but I think he 
did. JT can’t say how long he was in his employ. 

Ans. to X interrog. 13th. They lived with Mr. Kendall at Ken- 
dall Green. Fora while during the war they lived with Mr. Ken- 
dall at Trenton, N. J. I can’t give the time. He, with his family, 
accompanied Mr. Kendall abroad, being absent, I think, nearly 
2 y's. 

Ans. to X interrog. 14th. I cannot state how he acquired his prop- 
erty. 

Ans. to — interrog. 15th. As nearly as I am able to remember, he 
held the following offices: Secretary of Mr. Kendall, secretary of the 
Board of Indian Commissioners, president of the savings bank & of 
the safety-fund vaults, treasurer of Columbian University, secretary 
of the Deaf & Dumb College. I think he was one of the executors 
on the estate of his father-in-law, and was also trustee in another 

estate in Washington. 
103 Ans. to X interrog. 16th. My knowledge of the income 
from the preceding offices was obtained from my brother 
himself. We used to talk about these things when we were together. 
I think his salaries amounted to $6,000 per annum, tho’ I cannot 
state definitely what he ree’d from each. 

Ans to X interrog. 17th. I have not a copy of the release I signed 
before me. I signed it at the time, not because I thought it just 
and right to give up any legal claim I might have to some portion 
of my brother's estate, but my friendly feelings were too strong to 
allow of my standing out. I cannot say that I thought the recitals 
in the instrument were true, but I tho’t I better sign it. 

Ans. to X interrog. 18th. Not recollecting what the recitals were, I 
am unable to answer. 

Ans. to X interrog. 19th. Substantially, yes. 

Ans. to X interrog. 20th. I made no proposal, as I recollect, or sug- 
gestion concerning the terms of release, except as I have before men- 
tioned in this examination; have made no proposal in writing. The 
conversation hereinbefore alluded to was in the library of my 
brother’s house, at Washington, on the day succeeding his funeral. 


(Signed) JOHN N. STICKNEY. 
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ToLLAND County, CONN., 88: 


VERNON, Jan. 5th, A. D. 1888. 


Then, by virtue of the foregoing commission, we caused John N., 


Stickney, the said deponent, to appear before us at Rockville, in said 


town of Vernon, and we then and there examined him on 
oath upon the interrogatories and cross-interrogatories an- 


104 
nexed to our said commissioned, and the testimony so given 


by the deponent is hereinbefore fully set forth in writing, and the 
same was signed by the deponent in our presence, and is attached 


to our said commission. 
BENEZET H. BILL. 
DWIGHT MARCY. 
Marey’s fee, $10; B. H. Bill, $12. 


Filed April 24, 1883. 


105 Auditor's Report. 
In the Supreme Court of the District of Columbia. 
JEANNIE K. STICKNEY 
Us. >No. 8087. Equity Docket 22. 
EDWARD M. STIcKNEY et al. j 


Report of auditor. 


This cause is referred to the auditor to ascertain and report upon 
and with the evidence to be produced before him by the respective 
parties, first, whether the complainant be creditor upon or entitled 
to repayment out of the estate of her deceased husband upon account 
of or by reason of the matters or any of them in her bill of complaint 
set forth; and, if so, second, to what amount the complainant is 
such creditor or entitled to be so repaid, and what is the value of 
the real estate in the seventh paragraph of her said bill described, 
and the balanee or the value of the balance, for distribution of 
the personal estate left by her said husband at the time of his death 
after payment of his debts; and, if not, second, whetner the real es- 
tate in the seventh paragraph of the said bill described can be di- 
vided between the complainant and the defendants according 
to their respective interests therein without loss or damage to 
the same, and how, if at all, such division shall be made. 

After due notice I proceeded to execute this order of reference, and 
return herewith the depositions and exhibits submitted in proof. 

The complainant in this cause files her bill against the heirs-at-law 
of her husband, the late William Stickney, who died in this District 
intestate on the 13th of October, 1881, claiming to be a creditor 
of her said husband and seeking payment from his estate. 

The history of this matter and of its origin, as established in proof, 
is substantially as follows: 

Amos Kendall died in this District on the 12th of November, 
1869, having duly executed a last will and testament whereby he 
gave and devised the residue of his estate to his daughters in the 
following terms: 

“The residue of my property, real and personal, and all my rights 
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and claims, legal and equitable, pertaining to property I will and 
bequeath to my beloved daughters, Mary A. Greene, Jane E. Stick- 
ney, Fannie Fox, and Marion Babcock, to be equally divided be- 
tween them.” 


107 He also appointed the said William Stickney, husband of 
the complainant, and Robert C. Fox, husband of another 
daughter, executors of the said will. 

The proceeds of the estate coming into the hands of these execu- 
tors were from time to time divided, and upon the receipts of the 
complainant to them her share was currently delivered to her hus- 
band, who, as the prvof here. shows, used or invested the same In 
his Own name without the knowledge of the complainant and in 
contravertion of such express directions as she is shown to have 
given in the premises. 

In Schedule A, I have stated an account of such monies as are 
shown to have come to the possession of the said William Stickney 
and not delivered to the complainant. 

The proof touching the items enumerated in the first page of this 
schedule traces the property into the bank deposit account of the 
said William Stickney, or to his use and appropriation of it subse- 
quently to its receipt from the executors of Kendall. 

In the course of this reference the books of account kept by the 

said executors of Amos Kendall were produced, showing the 
108 distribution of the said estate, and the share from time to 

time belonging to and distributed to the complainant. There 
were also produced bank-books and check-books of the said William 
Stickney, showing, in most instances, the specific use made by him 
of the monies so being the share of the complainant derived from 
her said father’s estate. . 

By the act of Congress passed on the 10th of April, 1869, and now 
contained jn section 727 of the Revised Statutes relating to the Dis- 
trict of Columbia, its is provided that— 

“The right of any married woman in this District to any prop- 
erty, personal or real, acquired during marriage in any other way. 
than by gift or conveyance from her husband shall be as absolute 
as if she were unmarried, and shall not be subject to the disposition 
of her husband.” 

This statute was in force at the time of the death of Mr. Kendall 
and during the period covered by the distribution of his estate. 
The money, therefore, acquired by the complainant, or to which she 
became entitled from that estate, was her property as absolutely as 
if she were unmarried, and was not subject to the disposition of her 
husband. 

It will be seen upon examination of the evidence taken in 

109 ~—s this reference that there is no warrant for any presumption 
that the complainant assented to or acqutesced in the use or 
investment of her property by her husband, or that he undertook to 
reduce it to his possession and treat it ashis own. On the contrary, 
the proof shows that she intended to retain the apparant as well as 
the real ownership, the nominal title as well as the equitable right, 
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and that he considered himself as her trustee and proclaimed him- 
self as such. 

The relations between the two were fully up to the standard of 
marital confidence and trust, and it is manifest that it was never 
his intention to deprive the complainant of her patrimony. It 
would seem needless, then, to argue that he could not have so dealt 
with it to the prejudice of her rights without her consent; but the 
theory of the answers seems to justify, if not require, the considera- 
tion of this point. 

The act of Congress above cited protected this property from the 
disposition of the husband, whatever might have been his right at 
common law. He must be held to have received it as her agent or 

trustee and liable to account to her as such. No appropria- 
110 tion or investment by him without authority from her would 
relieve him from such accountability. 

A large number of authorities have been cited by the counsel for 
the complainant to maintain the theory that the relation of debtor 
and creditor may exist between husband and wife, and that such a 
relation is established in this cause, and that, being so creditor, she 
and her claim are to be treated as in the case of any other creditor. 
All of these authorities and others which have come to my notice 
in my examination of this question concur in sustaining the propo- 
sition that the relation of debtor and creditor may exist between 
husband and wife, and does exist wherever and whenever the hus- 
band, without the wife’s consent or acquiescence, uses or appro- 
priates to his own use her money or property. Especially is this 
the case in those States in which the Legislatures have enacted what 
is ordinarily known as the “ married woman’s law.” 

The case of Bergey’s appeal, reported in the 60th Ponvisyivent 
State Reports, page 408, seems to be in point. 

Jacob Bergey received money of his wife’s, being her patri- 

mony portion. He received the money in her presence and 
111 both united in the execution of a receipt for the same. The 
husband appropriated the money by investment in the pur- 
chase of afarm. The supreme court of that State—Thompson, chief 


justice—held that there was no proof of a gift to the husband and 


such gift could not be inferred. The case arose after the “ married 
woman’s acts” in that State, which declared her property hers for 
her separate use, and the court says: 

‘“ As the law made it hers, it presumes it to have been received 
for her by her husband,” and several cases are cited in the opinion 
to support this proposition. The court then goes on to say: 

“If it was not a gift the husband was a trustee for the wife, and, 
whether he kept the money in his pocket or invested it, honesty re- 
quired that he should account to her for it. Courts hold the mar- 
ried woman to clear and specific proof that the property claimed by 
her is an acquisition independently of her husband, and, that being 
established, they give her the full benefit of it.” 

[ refer particularly to this case, as the opinion expresses in very 
concise terms the judgment of the courts of that State, of New 
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112. York, of Maryland, and others of the principal States in refer- 
ence to this subject. 
An equally strong case will be found in Johnson v. John- 
son’s Administrators, 7th Casey, 450. 

Some few cases | have found in Maryland in which the courts 
have held adversely to a wife’s claim, but they are cases in which 
it clearly appeared that the use and appropriation by the husband 
was with the consent and acquiescence of the wife. In all the cases 
reported in that State the courts have held that the relations of debtor 
and creditor may exist between husband and wife, and that when 
such relation is established between them her right will be regarded 
by law with as much favor as those of other creditors. 

See Mayfield v. Kilgour et al., 31st Maryland, page 240. 


The exception to this latter rule is that, when the receipt and ap- 
propriation by the husband are with the wife’s knowledge and ac- 
quiescence, there must be established an express agreement on the 
part of the husband to repay. In these exceptional cases it may be 
noted that the interests of creditors were involved. In the present 
case there are no creditors whose rights are affected, the defendants 
here standing in the shoes of the husband and possessing no greater 

rights than he would have. 
113 [t is further held by the courts that a disclaimer by the 
husband, after his conversion of the property, will give the 
money to the wife. 
See Gochenauer’s Estate, 11th Harris, 460;~and Gravill »v. 
Mover, 9th Wright, 530. 

The proof in this proceeding shows that the complainant’s hus- 
band, at the time of renewing investments, spoke of the money as 
being the property of his wife and not his own. 

The method of dealing between the executors of Amos Kendall 
and the complainant, as before stated, was the delivery of her receipts 
to them and the delivery by them to her husband of her distributive 
share, for which the receipts were given. The money so received by 
the husband was never delivered to the possession of the wife, and 
while her receipts discharged her husband as the executor of Ken- 
dall, he retaining the money, the technical character of his trust 
only was changed, and he became a trustee for her. 

See Rich v. Cockell, 9th Vesey, 375. 

The complainant had no other trustee but her husband, and it is 
well settled by numerous cases, as well as by elementary writers, 
that when the husband retains the possession of the separate prop- 

erty of the wife he holds it in trust for her benefit. Whether 
114 such property became mingled with that of the husband can- 
not affect the trust. 

It would be difficult, I think, to find a stronger case in .proof 
to establish the mght of the wife as a creditor of the husband 
than that presented here as to the principal of this her property 
or money. It is not claimed, as I understand it, that the husband 
or his estate are accountable for the earnings or income of this 
money, and it is unnecessary to discuss that point. 
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The plea of limitations is invoked by the defendants in bar of the 
complainant’s claim. 

To this several matters may be effectually replied—first, the com- 
plainant’s disability by reason of her coverture; second, the char- 
acter of the indebtedness, having its origin in a relation of trust; 
and, third, that not until the death of her husband did the com- 
plainant discover that her property was not invested or held in her 
own name. 

I have to report, therefore, upon the evidence produced before me, 

that the complainant isa creditor upon and entitled to repay- 
115 iment out of the estate of her deceased husband on account of 

the matters set forth in her bill of complaint in the sum of 
the balance siated in Schedule A. 

I am further directed to report the value of the real estate de- 
scribed in the bill of complaint and the balance or the value of the 
balance for distribution of the personal estate left by her said lius- 
band at the time of his death after the payment of his debts. 

In Schedule B of this report I have stated an account in detail of 
the several parcels of real estate referred to, with its value as esti- 
mated in the proof, together with the balance of the personal estate 
remaining for distribution after the payment of the debts of the in- 
testate. The latter portion of the account is derived from the ac- 
count of the complainant as administratrix of the personal estate of 
her said husband filed and settled in the special term of this court 
for orphans’ court business. Of the balance in hand, amounting to 
$32,202.08, the said administratrix is directed to retain $11,000 to 
meet a possible judgment in equity cause No. 5950, which is now 
pending in the Supreme Court of the United States on appeal from 
the decree of this court. 

April 6th, 1883. 

: JAS. G. PAYNE, Auditor. 
Auditor’s fee, $——. 


116 At the request of the counsel for the complainant I further 
report the special matter following: 

From the evidence adduced before me the application to the bal- 
ance of the debt due the complainant, as shown in Schedule A, of 
the entire unexpended personalty (including $11,000 retained), as 
shown in Schedule B, and of the entire proceeds of any sale, should 
such be decreed, of the real estate, shown in Schedule B, would, ac- 
cording to the valuations shown in the said schedule, leave no sur- 
plus whatever for distribution amongst the defendants as the next 
of kin and heirs-at-law of William Stickney, deceased. 

In this connection I have made and appended hereto Schedule C. 
This schedule shows a smali apparent balance for distribution, but 
no allowance is made for the costs and expenses of sale, which 
would more than exhaust this sum. 


JAS. G. PAYNE, Auditor. 
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117 SCHEDULE C., 
Balance of debt due complainant, as per Schedule A---- $78,371 13 
Crediting all, if applicable, of personalty, as per Schedule 
aia eA al ste sitpsekda Senin anite en Aleks ew: settee eg tuliaaeensed iat ti 32,202 08 
EERIE Senger a a $46,169 05 


If the real estate should be sold at prices as per 
valuation in Schedule B the proceeds of sale, including 
all allowance for costs, expenses, and commissions, would 
be applicable as follows: 
Proceeds of sale upon estimate of value, as per Schedule 
i eialks ie Gens eaeaind aha access aabatihanieanididies ease te neat piceeaan nein manda $53,550 00 
Deduct commutation of complainant’s dower,one-eighth- 6,693 75 


$46,856 25 
Leaving applicable to balance of debt above, after ex- 


RE OE PRE RLS Oe 46,169 OO 
Balance for distribution ......... 20 ...0- 2 ssn $687 20 
Distributable to complainant, as assignee, three-fourths. $515 40 
Distributable amongst defendants, one-fourth -_------- 171 80 
118 It is obvious, however, that in the event of a sale of the 


real estate the above balance of $687.20 would be much less 
than the sum required to discharge costs, expenses, and commis- 
sions. 


JAS. G. PAYNE, Auditor. 
SCHEDULE A. 
Account of the distributive share of Jeannie K. Stickney in the 


estate of Amos Kendall, deceased, which came into the hands of 
William Stickney and was held by him. 


1870. 
Jan. — .$26,000 United States four-per-cent. registered 
DOG OE EBOO oink bane ski widnsudanawns Se 
2 Camden & Amboy Railroad Company bond, 
RE WN a sis och wican Nien umaeuads 1,000 00 
34 Bes EN Ga ithini i nimtetin ice ie iain sien de ahamnaniciaaae aie 251 82 
July 18. From sale of Kendall Green...._..---.---- 1,500 00 
1872. 
SRS == SIRI NURI sac cna hcasecediil th is Sc sacach, taagetic aon aleanilesicmancsi a 600 00 
July 1. From sale of Kendall Green -__-_---. ere 
“ 1. From sale of lot 14, square 204._-...-.-._. 1,187 50 
Cet © Zi. do. Re eerie Se en 6,086 47 
a I Bt ET at AEE DR Cee ERNE OE RIN aro? Ee 600 00 


Dec. 


1873. 


April 
119 
May 


1875. 


Jan. 
May 
June 
Nov: 
1876. 
A pri! 
May 
July 
Dee. 
1877. 
Jan. 
Feb. 
March 


July 
Oct. 
Dee. 


1878. 


Jan. 
Feb. 
May 
June 
120 


Sept. 
Nov. 


1879. 


Feb. 
Sept. 
Dee. 


Jan. 
Nov. 
Jan. 
Feb. 
April 
July 
Nov. 
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16. From proceeds of judgment against F. O. J. 
cis scicisncinile ss wien midge lane aia 1,247 92 
10. From sale of 14th-street house_...-_.-.---- 4,000 00 
Dy CE iin htc 100 00 
Ss SI icin nein naan nied icon sence tee emcee 160 91 
Bee Soi icn dig ceininneee wile ssitslclaasii eckiitectaicacaiial 90 39 
Tx I cin wick ehliieictaligitiins alpina dive atateetdiineaias 480 13 
Bs CR iccideic scence Cetin san eine 117 44 
24. From interest collected from Smith.------- 110 06 
12. do. do. from Chase & Root - 180 79 
1. Frets CR1CGG0 TOURS i din ik deinen inna 54 33 
BD. Ci inci dink a daaeniiends de aes 193 70 
3. Prom (hese & Hoot notes .. 1... ncncaa 3,720 86 
. } of $233.33, less commissions-_--.------- ) 
26. tof 532.80, less commissions. ----..---- 274 65 
30. 4 of 350.00, less commissions— -_-..----- f 
BD. Fes CE Pian ak erivinnccemonn 99 18 
10. Chk aden baa ae 142 32 
eS DOE carcink cp ne cenne dani 104 64 
Bes UR COE sii ccindcieissniincdeiaiil . 57 95 
os ee = eee Re! Hee MOTE Mee NaA ee CLS 65 91 
- aie O  tiaededieitaac stares dusdebdeinmciilads 9 03 
ee ee diss tes caine cic tachs ainda tedden 80 60 
BO: FOR TOE ucctonwiindianiice eesti 58 30 
ae «il mein tic instil aed digitata ieee 60 80 
19. From estate of Jay Cooke & Co._---_-_.---- 79 43 
BE: FUOGR POD iissicisitin ddncednaneiiiinns 125 79 
23. From sale of Chicago property .--.-----.-- 7,770 89 
Amount carried forward___--...-------. $77,536 06 
ScHEDULE A—(Continued). 
Amount brought forward...-..-.------- $77,536 06 
5G. DEFT: RR wikis tmiicdnne vsti si innies: tandiitalttibitaiaids 215 50 
5. 36a. nskbee wcninenn oendaneenee 308 75 
6, 36F4. CR sec cttin ne ea miso snes 153 $2 
ena RR Taam aE 43 82 
SO SI a ia ua eee 475 00 
DRE:  . cninicntoi lieben 157 40 
eC Sa Cama Ren ie Re Nine DPS TIER > . 484 41 
. 3G..." > de ieee 61 75 


Oct. 


ee A aE 
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Dec. 6, 1878. Cash sei" cic spans paca hag abe 98 27 
sy a" 6. sas sinh sesesiabind ai mnie aban casi calMMaN ie 57 62 
Feb. 7, EL." chscclatiiy tedpebina aajiietindene vallaigiaiaaalaiaiuiiiaa 62 44 
March S, TT sii imdeceik eoeammehslnata sllagebucdiiat atiaaiiiaalilie 63 50 
ee FE: ocemnwenseminemnnainwe titel el 65 25 
Pe eee. ” donwne wtnnntemeinnnn oeeauiel 43 88 
Oct. TNE: ~ "  -cneennsirwiceraiies wieend tigintiiespiapiileebeneuiaiaumanliaaie 63 33 
ee, | NES:  peesitilenasianicitonamnmseioianaiiaaiaiasiabaadiis 63 33 
Dec. Ss: ..™ . ceaieniiatianinteinicetiaeniadiaalidebiatiiine 57 00 
PO SII: soccisssts etsnicsis eisnticn stint ciiciiinsinlliiacaci $79,971 18 
121 
1877. Less : 
Jan. 3. By payment to complainant by 
checks of William A.Stickney- $600 00 
1879. 
Dec. 23. By cash to Willie.............- 1,000 00 
1,600 00 
isis i tisha ntti Aectiigi teicgeacuatle Wid $78,371 138 


JAS. G. PAYNE, Auditor. 


ScHEDULE B. 


Account and value of the real estate described in the seventh para- 
graph of the complainant’s bill and of the value for distribution 


of the personal estate of William Stickney. 


Real estate : 
Sublots 37 and 38, in square 182, unimproved_.___.__- 
Sublot 72, in square 242, with improvements-_--_....-__- 
Sublot 136, in square 365, with improvements_...__-__ 
Sublot 156, in square 365, with improvements. . _ 
122 = Parts of lots 1, 69, 70, 71, 72, & 73, in square 448, 
with improv ND iiss iw eine sinubiliharin eit le inte ines 
Part of lot 1, in square 523, with improvements Sinica anus 
Sublot 41, in square 624, with improvements._._-..___- 


Sublot 45, in square 624, with improvements .._.-____- 


Sublots 21 and 22, in square 892, with improvements —_ 
Part of lot 1,1n square 573, with improvements_-_...__- 


Personal estate: 
Retained to meet possible judgment in cause 
No. 5950, in equity, now pending in the 
Supreme Court of the United States_____ $11,000 00 
Balance for distribution remaining ~..-.-- 21,202 OS 


$5,500 
10,000 
3,000 
2,250 


19,000 
4,000 
2 5OO 
2,800 
1,800 
2,700 


OO 
OO 
OO 
OO 


O0) 
00 
OO 
00 
OO 
OO 
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The administratrix has recovered a judgment at law against Ed- 
ward M. Stickney, the value of which is uncertain. 
JAS. G. PAYNE, Auditor. 


123 W asHINGTON, D. C.,- Nov. 8th, 1882. 

I have been engaged in the business of a real estate agent 
about seven and a half years in this city and am acquainted with 
the values of real estate throughout the city. 

{ place the following values upon the property of the late Wm. 
Stickney : 


Lot, part of 1, sqr. 373, with improvements .-_.-------- $3,200 00 
Lots, sub 37 & Sh, SOS. FOF cncd.ne endian nee dumesiel pau 6,000 00 
a, .~.. o “ 242, with improvements sitchen aioe 10,000 00 
Lots, “ 136 & 156, oars 365, eee ade 5,250 00 
“ of 1, 69, 70, 71, 72, 73, sqr. 448, with im provements - 19,000 00 
Lot, “ 1, 523, .. 4,000 00 
L ots, sub 41 & 45, . 624. . _. 5,000 00 
-  * oo “ 892, . om ee 
Very respectfully, R. O. HOLTZMAN. 


Col. J. G. Payne, auditor, &c., Washington, D. C. 


W AsSHINGTON, D. C., Nov. 4th, 1882. 
Jas. G. Payne, Esq., auditor. 
DrAR Str: In my testimony on Nov. 1, ’82, in the Stickney case, 
before you, I was under a misapprehension as to the location of house 
on lot 1, square 523, being No. 307 M St. NW. 
124 [ was under the impression that it was in the Davis row, 
between 4th & 5th, and made my estimate under thei impres- 
sion. Instead of $5.500 I would thank you to alter the figures to 


$4,000, which is as much as I think the property would bring. 
Very respectfully yours, Bb. P. SNYDER. 


W ASHINGTON, D. C., Nov. 13, 1882. 
Col. Jas. G. Payne, Washington city, D. C. 

My Dear Stir: In the matter of the valuation of certain real 
estate assessed in the name of the late Wm. Stickney I will state that 
since my testimony was given I have inspected houses No-. 1521 & 
1536 Columbia street and No. 307 M street N. W. I regard 1521 
Columbia St. as worth eighteen hundred dollars cash and ten thou- 
sand dollars on time; No. 1536 Columbia St. as worth twenty-eight 
hundred dollars cash and three thousand dollars on time; No. 307 
M St. as worth thirty-seven hundred and fifty dollars cash and about 

four thousand dollars on time. As one of the executors under 
125 the will of the late Hon. Amos Kendall I will state that the 

whole distributive share of Mrs. Jeannie Stickney in her 
father’s estate, shown in the accounts of the executors filed in the 
orphans’ court, was handed to her husband by the executors. | 
have no knowledge of any money having been paid to Mrs. Stick- 
ney direct. In the case of Mrs. Stickney, Mrs. Fox, and Mrs. Cutter 
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the money or proceeds went through their husbands, and receipts 


were obtained from their wives and filed accordingly. 
Very respectfully yours, ROBERT C. FOX. 
STICKNEY vs. STICKNEY. 
Monpay, Oct. 30, 1882. 

Hearing pursuant to notice. 

Present: Mr. Selden, for the complainant; Messrs. Henkle & 
Weaver, for the defendants. 

The defendants admit that $120,000 of United States registered 
bonds belonged to or formed part of the estate of Amos Kendall, de- 
ceased, of which bonds Mrs. Stickney, the complainant in this cause, 
was entitled to $26,300. 

The complainant offers in evidence the certificate of the 

126 Register of the Treasury of the United States containing a 

statement of the said U.S. bonds issued to the said Amos 

Kendall, together with a statement of the bonds registered in the 

name of the complainant in this cause; which certificate is admitted 
without objection and marked Complainant’s Exhibit No. 1. 

The said bonds are calculated at the rate of 1133. 

The complainant produces the book kept by the executors of the 
will of the said Amos Kendall; also the personal bank books of 
William Stickney; also his personal check stub books, which are 
examined by the auditor and counsel and which contain the follow- 
ing entries: 

Jan. 21, 1870.—Executors’ books, page 33, “surplus, $251.82, be- 
longing to Mrs. Stickney.” The personal bank book of William 
Stickney shows a deposit of the same amount to his credit with Jay 
Cooke & Co. The check book shows the same under date of) Jan. 
19th. . 


,—. Executors’ book, page 24, shows charged to executors 4 

Camden & Amboy R. R. bonds, at $1,000 each. Page 33, Mrs. Stick- 

ney, the complainant, is charged with one of the said bonds, $1,000. 
The bank book and check book of William Stickney, under 

127. = date of Jan. 15, 1870, show a deposit by him of Camden & 
Amboy R. R. bonds, coupon, $28.50. 

July 13, 1870.—Executors’ book, page 40, shows a receipt “ from 
proceeds of sale of Kendall Green, $6,275.” 

July 18th.—Page 41, the complainant is charged with her share 
of the said proceeds, being $1,500, and on the same date the bank 
book and check book of William Stickney show a deposit of the 
same to his credit. | 

Jan. 16, 1871.—Executors’ book, page 45, the complainant is 
charged with $215.50. 

Jan. 3, 1872.—Executors’ book, page 59, the complainant is 


I Oe ai kes ks ee hi inn Sik lie abe $600 OO 
On page 57, William Stickney is charged with com- 
iii iis de Aenean soweeaunpann 56 56 


The bank book and check book show a 
deposit to the credit of William Stickney 
OU ia a aah lich Slee i sid gach ineblates eiumiiali $656 56 $656 56 


el AA LIORE DEO PTE 


SO a Ane Mh OL — — 
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July 1, 1872.—Executors’ book, page 62, shows the receipt by the 
executors of the balance of the purchase- -money jon account of 
Kendall Green, being $72,100. Page 63 shows the payment to Mrs. 


Stick ney of her ‘share, being wet re ae re ee Hee eee eee $17,123 75 
And also shows the commissions of the two executors 
as being $3,605 (one-half of commissions).-~-..----- 1,802 50 


And on the same date the bank book and check book of 
William Stickney show a deposit to his credit of. $18,926 25 

128 being the aggregate of Mrs. Stickney’s share and Mr. Stick- 
ney’s commissions. 

July 1, 1872.—Executors’ book, page 62, shows the sale of lot 14, 
in square 200, and a receipt of cash payment of $5,000. Page 65, 
same book, shows the payment to the complainant of one-fourth of 
the above amount, less commissions, making her 


WONG oink eon 60bde On pein, dete Soret $1,187. 50 
And the commissions of William Stickney._---------- 125 00 
The bank book and check book of the said William 

Stickney show a deposit to his credit of-.-.-.-.---.- $1,312 50 


Oct. 21, 1872.—Executors’ book, page 65. shows a payment to the 
complainant of one-fourth of the deferred payment for the above- 
named lot, less commissions, making her share $6,036.47. The 
bank book and cheek book show a deposit to the credit of the said 
William Stickney of the same amount. 

Nov. 2, 1872.—Executors’ book, page 69, shows a payment to the 


complainant, on account of income, of----...-.-.----- $600 00 
Page 67 shows a payment to William Stickney of com- 

SURI ON sincisi' edenein iss0 a sie Sing aiken ts aoc 75 84 
And the bank book and check book of William Stick- 

ney show a deposit to his credit of-.....----- --  %675 84 

129 Dec. 16, 1872.——-Executors’ book, page 70, shows the re- 


ceipt by the executors, on account of judgment against F. QO. 
J. Smith, of $5,254.42. | 
Page 71 shows the payment to William Stickney of com- 


UI iin ices sic is aks nah i cas “Weise altel aaa $131 36 
And to the complainant her share of the amount of the 
ORES TIGRE, DOG 6 ein 5 5s os inci eee 1,247 92 


The bank book and check book of William Stickney show 
a deposit to his credit of .--..--- ot ces inated weenie 1,379 28 


May 3, 1873.—Executors’ book, page 75, shows a payment to the 
COMMIT OE oo.  iieiciessesncnin. nin vate s conn ini ee $100 00 
The bank book and check book of William Stickney show 

a deposit to his credit, “ for account of Kendall Green 

i Se aN ame ewe PARC mIp eray muae SP Me RUN SSR SS 100 00 


Feb. 5, 1873.—Executors’ book, page 74, shows the sale by the ex- 
ecutors of house on 14th St. for $16,000, and on page 75 is shown a 
payment to the compiainant of her share of the same, 

SI sic cin it gs iit tigi iss i tbe abdiega mina $4,000 00 
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The bank and check books of William Stick- 
ney, under date of April 10, 1873, show de- 


NEN ORD GND Qi cnndcc ouweue $2,875 OO 
Sa Loe lactones vl nia emanate 447 76 
And on the 3rd of May, 1873, of_---------- D000 00 


3,822 76 


Being part of the above $4,000.00. 


130 Itisadmitted that the banking-house of Jay Cooke & Co., with 
whom the bank account of the said William Stickney had been 
kept up to the said date, suspended business in September, 1873. 
Mrs. JEANNIE STICKNEY sworn: 
Examined by Mr. SELDEN: 

Iam the complainant in this cause and the widow of the late 
William Stickney. I am also the administratrix of his personal 
estate, and as such took possession of all his personal effects. After 
diligent search I am unable to find that he kept any bank book or 
deposit account after the failure of Jay Cooke & Co., about the 11th 
of September, 1873, until he commenced such an account and kept 
such a book with the firm of Riggs & Co., on the 13th of July, 1874. 
[ have no reason to suppose that any such book exists. 


(Examination of books resumed.) 


The executors’ book shows payments to the complainant from the 
estate of the said Amos Kendall as follows: 


RS | 0 Rs. IG Oe ier sn. tcsnitsin ec estaba $153 82 
November 3, 1878. (5 OTP ORT LORE OTS CS ET ee 308 75 
peeemeny ©, 3676. Fae 86 ois ccccdeecdinkd 43 82 
See EE BD SOO CURE Fe ckicangunieneen 475 00 
July OF. ie: PIReeiaatmrnstnge 87 iililiass 157 40 
SE Ba, SOTO. CONG fOicic nace nabischdimenedbuan 484 41 


$1,623 20 


Jan. 5, 1875.—Executors’ book, page 78, shows the receipt by the 
executors of $677.50. On page 79, entry under the same date shows 
the executors’ commissions on this collection to have been $33.87, 
and the share of each of the distributees $160.91. 

The check book of William Stickney shows that he checked out 
to each distributee, excepting the complainant, their said shares. 
The check to Mrs. Fox included her husband’s share of the commis- 
sions. 

May 21, 1875.—Executors’ book, page 80, shows the receipt by the 
executors of $380.60, one-fourth of which, after deducting commis- 
sions, is $90.89. The check book of William Stickney, under the 


AS RIE SAEED CE OE oi oie nd crriiiccimneese $100 00 
Made up of the above-mentioned share____ ..__. $90 39 
Commissions ..-.----- saa ania hd Sih nimpeathid arabian 9 51 
ies il che inciea nliginscdieadilasininas subeniataaiicaadiaasan 10 


see 


_s 
\ 
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THoMAS R. JONES sworn. 


Examined by Mr. SELDEN: 


132 I knew the late William Stickney and knew about his 

business. After the failure of Jay Cooke & Co. he kept no bank 
account for some months and until he opened an account with Riggs 
& Co. I was teller in the bank of which he was president. Mr. 
Stickney kept no account there. In the interval between the failure 
of Jay Cooke & Co. and the commencement of his account with 
Riggs & Co. he kept the money in the safe at the National Safe De- 
posit Co. 


Mrs. MARIon Cutter testified as follows, the oath being waived 
bv counsel for defendants: 


[am a daughter of the late Anos Kendall. Before my present 
marriage my name was Mrs. Babcock. My father died Nov. 12, 
1869. I knew the late William Stickney. 1 do not know what his 
means were at the time of his marriage. I was present at the mar- 
riage, in 1852, on the 15th of January. About the time [ was 
twenty-one years of age my father gave me $10,000 of Washington 
and New Orleans telegraph stock. He gave all the daughters the 
same. Mr. Stickney wasa lawyer when he married, 1 think, but 
not practising. I don’t know that he was doing anything then. 


133 (Examination of books resumed.) 
May 138, 1875.—Executors’ book, page 80, shows the receipt 

of interest from CRaG0. . 63 ciciensnd tuck canteens $380 60 
May 21, 1875.—Same book, same page, shows the receipt | 

of interest Treg: et 6. ost sk tks cena $380 60 
June 7, 1875.—Same book, same page, shows the receipt by 

the omeowters OF ik cid ences cist sae ckeeaeen 1,260 41 

2,021 61 


June 7, 1875.—Same book, same page, shows payment to the com- 
plainant of her share of the above receipts after deducting commis- 
sions, said share being $480.13. 


June 7, 1875.—The bank book and check book of the said 


William Stickney show a deposit to his credit of..-.--- $330 86 
Made up of the share of the complainant in the 

above-mentioned sum of $1,260.41, being----- $299 35 
And the commissions of the said Wm. Stickney-- 31 51 


Nov. 5, 1875.—Executors’ book, page 82, shows the receipt of in- 
terest from Chase & Root, $761.20. Same book, page 83, under 
date of Nov. 12, shows the payment of revenue tax, $253.37, and 5 

per cent. commissions upon the above collection, and distri- 
134 _ bution of the balance of the said interest in four shares and 
the payment to the complainant of her share, being $117.44. 

The check book of the said William Stickney, under date of Nov. 
12, 1875, shows the shares of all the distributees in the above-named 

8—243 
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sum, excepting that of the complainant, checked out by the said 
William Stickney. 

April 24, 1876.—Executors’ book, page 85, shows the payment to 
the complainant of her share of $463.40, interest from Smith, said 
share being $110.06. 

April 22, 1876.—The check book of the said William Stickney 
shows a deposit of the interest collected from Smith, $463.40, and 
that the distributive shares of all, excepting the complainant, were 
checked out and paid. 

May 10, 1876.—Executors’ book, page 85, shows the payment to 
the complainant of her share of $761.20, interest received from 
Chase and Root, said share being $180.79. 


May 12, 1876.—The check book of the said William Stick- 


ney shows a deposit to his credit of ..---.-...-...---- $199 82 
Being the amount of the said share of the complain- 

159 ant in the Chicago interest... 2... 6. sec e ose 180 79 

And the commission of the said Wm. Stickney ..-------- 19 03 


June 30, 1876.—Executors’ book, page 84, shows the receipt of the 
Chicago rents, $738.33. 

June 30, 1876.—Same book, page 85, shows payments on account of 
the said Chicago property, $521.02. The check book of the said Wil- 
liam Stickney, under date of July Ist, 1876, shows a deposit to his 
credit of the balance of the said rents, being, $217.31. Same book, 
page 85, shows a payment to Mrs. Stickney, the complainant, of her 
share of the balance of the said rents, being $54.33. 

Dec. 19, 1876.—Executors’ book, page 86, shows the receipt of 
$815.33 by the executors, and on page 87, same date, shows the pay- 
ment to the complainant of her share of the above, $193.70. 

The bank book and check book of the said William Stickney 
show a deposit to his credit of the said sum of $815.83 and checks 
given for the shares of all the distributees, excepting that of the 
complainant. 

Dec. 29, 1876.—Executors’ book, page 86, shows the receipt on ac- 

count of Chase and Root notes of $17,713.82. 
136 Jan. 3, 1877.—Same book, page 87, shows the payment to 
the complainant of her share, being $3,720.86. 

The bank book and check book of the said William Stickney 
show the payment by check of the shares of each of the distributees 
in the above amount, excepting that of the complainant, and the 
deposit by Mr. Stickney of the whole amount to his personal credit. 


Jan. 2, 1877.—The check book of William Stickney shows 


one check to the complainant of-.......-....--...-.-- $100 00 
Re re NN as terested ise eins dein cece es eh bad tna 500 00 
$600 00 


Keb. 12, 1877.—Executors’ book, page, 88, shows cash received 
from Chicago for rent, $233.35. 
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Marelh 26, 1877.—Same book, same page, shows cash received from 
Chicago for rent, $532.80. 

March 30, 1877. : ¢, Same page, shows cash received on 
account of Chase & Root notes of $350.00. 


Feb. 13, 1877.—The bank book of the said William Stick- 
ney shows a deposit to his credit of. $233 33 
137 Which also appears upon his check 
book, under inte of February, 1887, 
and correction under date of March 30, 
1877. The said bank book and check 
book, under date of March 26, 1877, show 


al deposit to he CrOGtt OF ..U5 Jods ss Se 532 80 
And under date of March 30, 1877, the said 
books show a deposit to his credit of .-..-- 300 00 


And the payment by check of the shares 
of all the distributees, except complainant’s. 


$1,116 13 $1,116 13 

July e 88, shows a receipt of cash 
from Chicago for rent of $417. 60. gene do, under date of Aug. 22, 
shows the payment to the complainant of her share of the above, 
after deducting commissions, being $99.15. 

The bank book of the said Wilham Stickney, under date of July 
19, 1877, shows a deposit to his credit of $417.60, and the said check 
book, under date of August 14, shows the payment of the shares of 
each of the distributees, excepting the complainant’s. 


Sept. 8, | 94, shows the receipt 
of Chicago rents Of canes ones saw cdtinsncnen ye nea $374 25 
And October 9, 1877, Chicago rents ._.-.- - siping wisn dabutaedaea 225 00 
$599 25 
135 Under date of October 10 the said executors’ book shows 


the payment to the complainant of her share, one-fourth of 
the said rents, after deducting commissions, being $142. 32. 

The said bank and check books, under date of Oct. 9th, show a de- 
posit to the credit of William Stickney, as received from C hicago 
UII sex cng imo eh debit sn selva dae aaa aeeaie $225 00 
And on the 10th of October from ¢ thicago rents. 374 25 
$599 25 

The said check book, under date Oct. 10, shows the payment to 
all the distributees except the complainant. 


Oct. 29, 1877.—Executors’ book, page 94, shows the re- 


ceipt of cash from rent of stable... -...--.---------- $20 
Same page, under date of Dec. 24, shows receipt of stable 
PONG. ns es i ins dwebes $snnbetnaviannsh eens & 19 
Same page, under date of Dec. 24, shows receipt of stable 
PONG. os Seas Ccwine os dence eck bem ekp amebeds eaaeniine 19 
Page 96 shows the receipt of Chicago rents ..-..-. --- Pe 
Aqmountitig in 911 10... scssssde cnc tein cee $471 28 
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On page 98, under date of Dec. 24, executors’ book shows pay- 
ment tothe complainaut of her distributive share of the said amount, 
after deducting commissions, taxes paid, and cost of plumbing, being 

$104.64, and the bank books and check books of the said 
139 William Stickney, under date of December 24, show a de- 
posit to his credit of $413.28, and payment of the above dis- 
tributive share to each of the distributees except the complainant. 

Jan. 22, 1878.—Executors’ book, page 96, shows receipt of Chicago 
rents and stable rent, amounting to $244, and on page 97, under 
same date, shows the payment to the complainant of her distributive 
share of the same, being $57.95. 

The bank book and check book of the said William Stickney, 
under the same date, show a deposit to his credit of $244, and pay- 
ment to each of the distributees except the complainant. 

Feb. 25, 1878.—Executors’ book, page 98, shows receipt of rents 
from Chicago and stable, $275, and on page 99, under same date, 
shows payment to the complainant of her share, $65.91. 

The bank book and eheck book of the said William Stickney, 
under same date, show a deposit to his credit of $275, and payment 
by check to each of the distributees except the complainant. 

March 20 & Ap’! 20, 1878.—Executors’ book, page 98, shows re- 

ceipt of stable rents, amounting to $38, and on page 99, under 
140 date of May 2nd, shows payment to the complainant of her 
distributive share, being $9.03. 

The check book of the said William Stickney, under same date, 
shows the payment of their distributive shares to each of the dis- 
tributees except the complainant. 


June 15, 1878.—Executors’ book, page 98, shows receipt of 
NNN assuring ec tnsvicinieldodndln sh ratio em inieinaleh yoras lets blcanichh $332 36 
And under date of June 24, stable rent-__-_-..____-_-__- 7 
CES EY |! NRE OT $339 36 


Same book, page 99, under date of June 24, shows payment to the 
complainant of her distributive share, $80.60. 

The bank book and check buok of the said William Stickney, 
under date of June 24, show a deposit to his credit, as received from 
Chicago rents, $332.36, and payment to each of the distributees ex- 
cept the complainant. 

Sept. 10, 1875.—Executors’ book, page 98, shows receijft of Chi- 
cago rents and rent of stable, $245.45, and on page 99, under same 
date, payment to the complainant of her share, being $58.30. 

The bank book and check book of the said William Stick- 

141 ney, under date of Sept. 30, show a deposit to his credit of 

the balance of the said sum of $58.30, after certain small dis- 
bursements, said balance being $36.14. 

Oct. 3, 1878.—Executors’ book, page 100, shows receipt-of Chicago 


rents, $260, and payment to the complainant of her share, being 
$61.75. 
Nov. 14, 1878.—Executors’ book, page 100, shows receipt of Chi- 


| 
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cago rents, $256, and payment to complainant of her share, which 
was $60.80. 

The bank book and check book of the said William Stickney, 
under date of Nov. 21, show a deposit to his credit of $335.22, made 
up in part of the above-named share of the complainant in the Chi- 
cago rents, $60.80. 

Dec. 6, 1878.—Executors’ book, page 100, shows receipt of rents 
from Chicago and stable, $276.66, and the payment to the complain- 
ant of her share of the same, being $58.27. 

It appears from the said books that the accounts were kept by Mr. 

Jones from September 7th, 1878, to Dec. 13, 1878, after whieh 
142. ~=they were resumed by Mr. Stickney. 


Adjourned to Tuesday, Oct. 31, at 7.30 o’clock p. m. 


TursDAy, Oct. 31, 1882. 
Hearing pursuant to adjournment. 
Present: Counsel on both sides. 
(Examination of books resumed.) 


Jan. 11, 1879.—Executors’ book, page 100, shows receipt of rents 
from Chicago and stable, $260, and payment to the complainant of 
her share of the same, $57.62. 

Feb. 7, 1879.—Executors’ book, page 102, shows receipt of rents 
from Chicago and stable, $263.15, and payment to the complainant 
of her share of the same, being $62.44. 

Nov. 13, 1878.—Executors’ book, page 102, shows receipt 


from the estate of Jay COORG GOs accu. cametnnmeemaaa < ee 

And same book, same page, under date of Feb. 19, i879, 
shows receipt from the estate of Jay Cooke & Co, -------- 300 00 
$335 50 


And on page 103 is shown the payment to the complainant of her 
share of the same, being $79.48. 

The bank and check books of the said William Stickney, 

143. under date of Feb. 19, 1879, show a deposit to his credit of 

$300, received from the estate of Jay Cooke & Co., and the 

payment of their respective shares of the $335.50 to each of the dis- 
tributees except the complainant. 

March 8, 18 “xecutors’ book, page 102, shows receipt of rents 
from Chicago and stable. $268, and the payment to the complain- 
ant of her distributive share of the same, being $63.59. 

April 10, 1879.—Executors’ book, page 104, shows receipt of rents 
from Chicago and stable, $275. and the payment to the complain- 
ant of her distributive share of the same, being $65.25. 

May 9, 1879.—Executors’ book, page 104, shows receipt of rents 
from Chicago and stable, $185, and the payment to.the complain- 
ant of her distributive share of the same, being $43.88. 


ooo 
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Aug. 20, 1879.—Executors’ book, page 104, shows receipt of rents 
from C hicago and stable, $274.05, and payment to the complain- 
ant of her distributive share of the same, being.--.---. $62 46 

Sept 6, 1879.—Executors’ book, page 106, shows receipt of 

rents from Chicago and stable, $266.66, and pay- 


144 ment to the complainant of her distributive share 
of the same, being ---------- printer aaaiiabaibhn 63 33 
(The above two shares aggregate) ------------ --. - $125 79 


The bank book and check book of the said William Stick- 
ney, under date of Sept. 24, show a deposit of $325 to his 
credit, made up in part of two shares of the complain- 


ant in the Chicago and stable rents, one.-.---. 62. 46 
PE A NE oh a So i i ik ncn eens . 63 33 


$125 79 $125 79 


Oct. 6, 1879.—Executors’ book, page 106, show- receipt of rents 
from Chicago and stable, $266.66, and payment to the complainant 
of her distributive share of the same, being $63.33. 

Noy. 7, 1879.—Executors’ book, page 106, shows receipt of rents 
from Chicago and stable, $266.66, and pxyment to the complainant 
of her distributive share of the same, being $63.33. 

Dec. 8, 1879.—Executors’ book, page 106, shows receipt of rents 
from Chicago and stable, $240, and payment to complainant of her 
distributive share of the same, being $57.00. 


Dec. 9, 1879.—Executors’ book, page 108, shows receipt of 


145 proceeds of sale of Chicago property, $33,370.88, and pav- 
ment to the complainant of her share of the net proceeds of 
Sree SNe, GRIT WRAIG DOTNET «266 2 cc cence BOTS Oe 


The bank and check books of the said William Stick- 
ney, under date of Dec. 23, 1879, show a ae of the 


said distributive share of._.._.-.-------- 7,770 89 
Together with the commissions of the said 
Bes HO iii wd elects thai non sible 834 27 
Making the sum of the deposit ..---.----_---_- $8,605 16 


[t is stipulated and agreed that the foregoing amounts and figures 
are taken from the books containing an account of the transactions 
of the said William Stickney, and kept in his own handwriting or 
that of his authorized agent. 

Mr. Selden offers in evidence the will of the late Amos Kendall, 
of which a copy is filed as an exhibit to the bill of complaint, and 
also offers in evidence all the exhibits filed with the said bill of 
complaint. 

Mr. Selden offers in evidence an exemplified copy of letters testa- 

mentary to William Stickney and Robert C. Fox, executors on 

146 the estate of the said Amos Kendall, which is marked Com- 
plainant’s Exhibit No. 2. 

Mr. Selden offers in evidence copies of the accounts of the said 
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executors, which are marked Complainant’s Exhibit No. 3; also a 
copy of the inventory of the estate of the late William Stickney, 
marked: Complainant’s Exhibit No. 4; also a receipt of the com- 
plainants to the executors of the said Amos Kendall, dated Oct. 6, 
1879, as tending to show the manner and form of her receipts, 
which is marked Complainant’s Exhibit No. 5. 

[t is admitted that the said William Stickney died seized of all 
the real estate described in the bill of complaint, and that the de- 
fendants and the male grantors in the deeds, of which exhibits to 
the bill are copies, are the sole heirs-at-law of the said William 
Stickney. 

The defendants also admit the averments of the seventh para- 
graph of the bill of complaint as to sublot 72, in square 242, and 
the incumbrance thereon, reduced by the said William Stickney by 
payments to $6,000, which was treated by him as a_ personal 

debt. 
147 Mr. Selden offers in evidence a check of the executors, Fox 
and Stickney, to the complainant of July Ist, 1872, for 
$17,123.75, which is marked Complainant’s Exhibit No. 6. 


Ropert C. Fox sworn. 


Examined by Mr. SELDEN: 


[am one of the executors of the last will and testament of Amos 
Kendall, deceased ; also his son-in-law, and the same person whose 
name appears in the proceedings in the orphans’ court relating to 
that estate. I knew the late William Stickney, but not at the time 
of his marriage. Mr. Kendall died in Nov., 1869. Mr. Stickney 
was secretary or clerk to Mr. Kendall at a salary of $100 per month 
and board of himself and his family. That was about 1857. He 
was also the secretary and treasurer of the Columbia University. 
(Memorandum handed to witness to refresh his recollection, and he 
proceeds:) Mr. Stickney was elected secretary and treasurer of Co- 
lumbia University July 22, 1871,and his compensation fixed at five 
(5) per cent. on collections of rents and tuition fees, with an allow- 
ance of $500 per annum for clerk hire. This continued until May 31, 
18738, from which date his salarv was increased to $1,800, and so con- 

tinued until June 30, 1877, when the salary was fixed at $600 
148 sper annum, and so continued until the 15th of October, 1881. 

In the distribution of the estate of Amos Kendall we divided 
the money and took receipts of the distributees. I took Mrs. Fox’s 
receipt, and told her I had the money. I gave Mr. Catter his wife’s 
share. I saw that we had Mrs. Stickney’s receipts. We paid the 
money to the husbands and took the receipts of the women. I don’t 
recollect that we ever paid any money directly to Mrs. Stickney. 
Mr. Kendall gave Mrs. Fox $10,000 of Washington and New Or- 
leans telegraph stock. Mr. Stickney died Oct. 13,1881. I was with 
him at the time. Hisdeath took me by surprise. I didn’t consider 
him dangerously ill. I didn’t see him from the time he was taken 
until he was uneonscious. After the latter part of 1878 I made the 
distribution of the estate of Mr. Kendall. I paid Mrs. Stickney’s 


—— 
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share to her husband. I received the Chicago rents and distributed 
them. I received the drafts. Since 1879 nothing has been distrib- 
uted except the rent of the stable, about $12 per month. 

My business is that of real estate broker. I have been in the 

business from Nov. 1,1866. I know the value of real estate. 
149 JI know most of that which Mr. Stickney owned and the value 
of it. 

Square 182, sublot- 37 and 38, on Rhode Island Ave., I value at 
$5,500. I had expressed to Mr. Stickney in his lifetime the opinion 
that that would be a good price in cash. The property might bring 
$6,000 on time or on the usual terms of sale—that is, one, two, and 
three years. 

Lot 72, square 242, on Vermont Ave., I consider the house and 
lot worth between $10,000 and 11,000 on the usual terms of sale. 

House No. 601 M St., known as the homestead and comprising 
all the lots in square 448 mentioned in the bill, needs repairs sadly. 
I would consider it worth from $20,000 to $22,500. I would advise 
its sale at $20,000. I| have tried to find a purchaser, but have not 
had an offer for that property for four or five years. 

Square 624, sublots 41 and 45, Ist and H Sts., the former with two 
frame houses, I consider worth from $1,250 to $1,400 each ; lot 45, 
with the brick house, $3,000. 

Square 625, sublots 186 and 156, improved by brick houses, I 
have not examined specially. Property is very dull there, having 
but little sale. I should say they were worth from $4,500 to 

$5,000. 
150 Square 523, part of lot 1, M St., is worth not over $1.00 per 
square foot. I don’t know about the improvements on this 
property. 

Square 892, sublots 21 and 22,0n 7th St. N. E., improved bya 
frame house and having a side lot, known as one of Moses Kelly’s 
houscs. The house back of this, of the same kind, was bought in a 
sale under a deed of trust for $2,2500, that being the amount of the 
incumbrance. ‘This house ought to be worth $2,000. 

Square 373, part of lot 1, 9th St., bet. 1 and K, improved by a 
frame house, worth $2,500 to $2,750. 

I have known this property for several years. My valuations are 
based upon that knowledge and upon my real estate experience as 
applied to the usual terms of sale. The homestead was being built 
in the fall of 1868 and was occupied from 1869. Mr. Kendall died 
in that house. It was practically completed at that time. 

The complainant and her husband lived upon terms of confidence 
and intimacy. P 


Cross-examination by Gen. HENKLE: 


I first knew Mr. Stickney in 1856. He was a clerk in one of the 

departments, and I think he was married in 1852. I don’t 

151 ~know how long he remained in the department. Mr. Ken- 

dall was largely interested in the telegraph business. He of- 

fered Mr. Stickney a clerkship, as I have stated. Mr. Stickney was 
afterwards president of the National Savings Bank. 
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By agreement of counsel, the following letters and statements, to 


wit, that of E. M. Gallaudet, that of Robert C. Fox, secretary and 
treasurer of Columbia University; that of B. P. Snyder, president of 


the National Savings Bank; that of B. P. Snyder, president of the 

National Safe Deposit Company, and that of E. Whittlesey, secretary 

of the board of Indian commissioners, are admitted as evidence in 

this proceeding and marked Complainant’s Exhibit No. 7. 
Adjourned to Thursday, Nov. 2, at 2 o’clock p. m. 


STICKNEY vs. STICKNEY. 
Tuurspay, Nov. 2, 1882. 


Hearing pursuant to adjournment. 
Present: Mr. Selden, Mr. Henkle. 


Mrs. STICKNEY recalled. 
By Mr. SELDEN: 


152 (). You are the plaintiff in this cause ? 
A. Yes, sir. 

Q. And at the age of 24 years you were married—on the 5th of 
January, 1852—to the late William Stickney ? 

A. Yes, sir. 

Q. And you are a daughter of the late Amos Kendall? 

A. Yes, sir. | 

Q. When did your father die, if you please? Exactly, as to date. 

A. The 12th of November, 1869. 

Q. At the time of your marriage with your husband, what did 
you then know, if you knew anything, to be his circumstances in 
life? 

A. My husband very honorably stated his circumstances. He 
told me that he had no means, and was dependent entirely upon his 
own exertions. 

Q. Do you know at what time the house in which your husband 
resided at the time of his death was begun and when it was finished? 


A. It was begun in 1868 and finished in 1869. 
Q. Do you know, from any information other than such 


153 as you may have acquired from your husband, in what man- 
ner that property was acquired and when it was paid for. 
General Henkle objects to the question. 
A. No, sir; Ido not know—not from actual knowledge. I cannot 


say. 
Q. Before the death of your father what, if any, means had he 


given you out of his estate ? 

Objected to by General Henkle. 

A. My father gave me $10,000 in telegraph stock, as he did his 
other children. 


f 


The examination of this witness is discontinued for the present. 
9—243 


66 EDWARD M. STICKNEY ET AL. VS. JEANNIE K. STICKNEY. 


BENJAMIN P. SNYDER sworn. 
By Mr. SELDEN: 


Q. Were you acquainted with the late Mr. William Stickney ; 
and, if so, to what extent and under what relations, if any, of 
acquaintance ? 

A. Yes, sir; I had known him for a number of years. He was 
the president of the National Savings Bank and also of the Safe 
Deposit Co., and I was the treasurer of the Savings Bank and see- 

retary of the Safe Deposit Co. 
154 And in your business relations what was the degree of 
intimacy between you ? 

A. I should say it was very intimate—very close. 

Q. Did it throw you together daily ? 

A. Almost so—whenever he was in tlie city. | 
(. Were you present with Mr. Stickney during his last illness? 
A. No,sir. 

@. How shortly before his death, to your knowledge, did he 
transact business of any kind? 

A. I think the day previous. 

Q. What was the character of the business he thus transacted? 

A. He had borrowed some money from Riggs & Co.—$1,000 or 
$2,000—and the note had been renewed occasionally at his conven- 
lence, and I was the endorser on that note. It fell due, I think, 
the day before his death, and in the morning Mr. Frank Stickney, 
his brother, visited me, and in consequence of that visit I sent him 
a note filled out for signature, and also a check for the partial pay- 
ment on account of interest and principal. He signed them and 
returned them to me, and I took them to Riggs & Co., took up the 

old note, gave the new one, and paid the check. The signa- 
155 ture was perfectly clear and very easily recognized by any 

oie knowing his handwriting—certainly myself. The only 
difference that I noticed in his signature was, it seemed to show that 
he was very weak—that his hand trembled somewhat—but no one 
not closely connected with him would have noticed it. 

Q. How was his illness regarded by the officers of the bank and 
in the Safe Deposit Company—as serious or the reverse? 

A. Not at all serious. In fact, when the note came back to me I 
expected to see him the next morning at the bank, or certainly in 
a few days; but I should not have been as much surprised to see 
him walk in the office as I was to hear of his death. 

Q. Where, if you know, did Mr. Stickney leave, at the time of his 
death, the evidence of his investments and such securities as he 
had? 

A. I judge in his box in the vaults of the Safe Deposit Company. 
His habit was to keep everything of value belonging to him there, 
without it was money. 

Q. What, if any, discovery did you as an officer of the company 

| make as to his box there after his death ? 

156 A. I think after the funeral Mrs. Stickney came to the 
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bank and made a seareh of the box. I was positive that there was 
no will, and I am pretty sure she thought the same. 

Q. Who was present at the — Mrs. Stickney was thus examining 
the contents of the box of which you have spoken ? 

A. If I recollect aright, Mrs. Stickney, yourself, and myself. 

(2. While Mrs. Stickney was examining the contents of that box, 
or immediately after, and during her presence at the bank on that 
occasion, did she manifest any surprise at the discovery which she 


had made or not? 
General Henkle objects to the question. 


A. She did, decidedly. She seemed very much disappointed and 
very greatly distressed at the condition of affairs exhibited by the 
contents of that box; so much so that it was a very painful matter 
for me to witness. 

Q. Did you participate in the examination ? 


A. I did. 
(). Aud in whose name did you discover the contents of the box 
to be? 
157 A. Everything was in Mr. Stickney’s name, so far as I[ 
recollect. 


Q. Are you acquainted with the character and value of the per- 
sonal estate left by Mr. Stickney ? | 

A. I think with a sehedule I could probably give some opinion 
about it. 

. You were, I believe, one of the appraisers of the perscnal 
property of that estate ? 

A. Yes, sir; I was, of the household effects. 

q. [hand you an exhibit filed in this audit, marked “ Complain- 
ants’ Exhibit No. 4,” being an authenticated copy of the appraise- 
ment returned by yourself and one Mr. Geo. E. Johnson of the 
personal estate of Mr. Stickney, and, with that to aid and refresh 
your memory, ask you to state, if you please, what the value of the 
personal estate left by the late Mr. Stickney was? 

General Henkle objects to the question because it is immaterial 
to the issue. : 

A. I have looked this over, and I don’t see any reason for modi- 
fying the appraisement made at that time. 

Q. What steps did you take at the time to ascertain correctly 

the true value of the personal estate of the late Mr. Stickney ? 
158 A. The household effects we made a personal inspection 

of, and valued them according to our best judgment as to 
what they would bring if sold. I think the appraisement was pretty 
liberal. As to the stocks, bonds, and notes, we appraised them at 
their market value. 1 think the notes were appraised at their face. 
There is one note, called the Hume note, on which there might 
have been some little reduction from its face, because I think there 
was some doubt that it would bring its face value at that time. 
The stocks were appraised at about what they would bring in the 


market. 
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Q. Are you familiar with the value of real estate in this city ? 

A. Somewhat. 

Q. What has been the extent of your experience in that connec- 
tion and the necessity for forming your judgment in that respect? 

A. The savings bank which I represent has loaned pretty largely 
on real estate, and in numbers of cases I have made the valuations 
for the loans myself, and always examined them and passed upon 

them after they were made. In that way I necessarily be- 
159 came familiar with the value of real estate in this city and 
the different prices of it. 

Q. You may state, if you please, whether you were familiar with 
the character, situation, and value of the real estate left by the late 
Mr. Stickney. 

A. Yes, sir; I was. 

Q. State, if you please, what, in your judgment, upon the usual 
terms of sale, is the present market value of the various pieces of 
real estate left by the late Mr. Stickney at the time of his death ? 

A. About the time of Mr. Stickney’s death, or a few days after, | 
made a careful estimate of the value of all his real estate. The fol- 
lowing is about the estimate, as near as I can recollect it, that I made 
at the time: Sublots 37 & 38, square 182, Rhode Island Ave., at 
$5,000. I value it now at $5,500, because I think there is an offer of 
that amount for it if the title could be made. Sublot 72, square 
242, Vermont Ave., at $11,500. Ithink it might be sold for that. 
Sublot 136, square 365, west side of Columbia street, at $3,000 ; sub- 
lot 156, square 365, east side of Columbia street, at $2,300; square 

448, the homestead, No. 601 M St. N. W., at $22,500; sublot 
160 1,square 523, No. 307 M St. N. W., at $4,000; sublots 41 «& 

45, square 624, near Government Printing Office, I have not 
seen for some time, but I should not put the two pieces over $3,000 ; 
sublots 21 & 22, square 892, 8th St. N. E., at $2,000 ; sublot 1, square 
373, at $3,000. 

Q. In your judgment, would the residence bring the sum of 
$22,500 if offered at sale at present ? 

A. I do not believe it would sell for that figure. Wehave a house 
on M S8t., farther west, which cost a great deal’more, and it will not 
sell at that figure. 

Q. What, in your judgment, would be the best price obtainable 
for the homestead if actually offered for sale under the ordinary 
terms ? | f 

A. It might sell for $20,000. 

(. Do you think vou could sell it for any more or not? 

A. I doubt it. I only judge from the difficulty we have in selling 
a similar piece of property. The property is too fine for the loca- 
tion. 

Q. What, if you know, is its present condition with reference to 


repairs ? 
A. I have not been in the house for a year, I think. 
161 Q. Do you know when the firm of Jay Cooke & Co., in this 
city, failed ? . 
A. Yes, sir; I recollect it very distinctly. 
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Q. What month and year? 

A. I think the 18th day of September, 1873. Icould not give the 
exact date. That is my impression. 

Q. After the failure of that bank where, if you know, did the late 
Mr. Stickney keep his bank account? 

A. My opinion is that he kept his money for some time in his safe 
in the Safe Deposit Company and after that time at Riggs & Co.’s. 

@. That date you don’t know? 

A. No; his books will show that. 


By consent of the the parties counsel for the complainant offers in 
evidence a certain entry in the handwriting of the late Mr. Stickney, 
in one of his stub books kept by him, as follows: 


“W.S. Stickney. 

“Xmas gift, $1,000.00.” 

(). I will call your attention to the entry just offered in evidence, 
for the purpose of refreshing your recollection, and inquire whether 
you recollect anything about the transaction to which the entry 

purports to relate. 
162 A. I recollect it distinctly. When Mr. Stickney wrote the 
check he showed it to me and said it — a gift to Will. from 
his mother. 

(). Where did that conversation occur ? 

A. In-the bank at the time he wrote this check. We had some 
pleasant conversation about it, and in the course of his remarks I 
recollect his saying to me that it was out of the Chicago money, and 
Jennie insisted on his giving Will. that $1,000. 

General Henkle wishes to reserve an objection that this is a con- 
tradiction of the writing. 


Q. He told you, then, as I understand it, that the $1,000 was a 
present which he had been requested by Mrs. Stickney to give to her 
son Will. and that that $1,000 came from the proceeds of certain 
Chicago money ? 

A. Yes, sir; but it was not stated in that way. It was stated in 
the way I have just said. 

Q. Did Mr. Stickney explain to you at that time from what source 
the Chicago money had been derived ? 

A. I think that a piece of property belonging to the Kendall 

estate was sold in Chicago just before that. Mr.Jas. E. Fitch 
168 and myself made two trips out to sell the property under a 

deed of trust. The first time we failed on account of a false 
bid. We went out again and sold it. 

Q. The Chicago property of which you speak was a part of Mr. 
Kendall’s estate, and was so known to be by Mr. Stickney when he 
made his statement to you? 

A. Yes, sir; it was. 

Q. You knew Mr. and Mrs. Stickney quite well ? 

A. Yes, sir. 
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. Their relations, of course, we - ec- 
Q. Tl lat , of re those of confidence and affec 


tion between husband and wife ? 
A. Yes, sir. 


It is admitted by counsel for the defense that the relations be- 


tween Mr. Stickney and her husband, during their married life and 


after the death of her father, were those of confidence and affection, 


Cross-examination by Gen. HENKLE: 


(). How long was Mr. Stickney sick, in his last illness ? 
164 A. If I recollect correctly, from Saturday night to Thurs- 


day morning. He was taken ill on Saturday night, so I was 


informed. 

(). Do you know what the disease was? 

A. IT understood inflammation of the bowels. 

(. Was it an acute attack ? 

A. So I understood. 

Q. Did-you see him during his illness ? 

A. I did not. 

Q. Then you do not speak from any personal knowledge ? 

A. No, sir; simply from hearsay. 

(). When you spoke of your surprise at hearing of his death it 

was not from any knowledge that you had of his condition? 

A. Only from information that I got from his brother the morn- 
ing before. 

Q. Have you had any conversation with Mr. Fox with regard to 
the values of this property, compared opinions with him ? 

A. I don’t think I have spoken to him on the subject. 

@. Do you know about Mr. Stickney’s bank accounts when he be- 
gan, for instance, his account in Mr. Riggs’ bank ? 

A. I do not recollect now when it was. 

Q. Do you know anything about Mr. Stickney’s bank account 

with Riggs & Co. ? 
165 A. I was intimate with it in a sense. I think I went with 

him the day he opened his account. Iam hot positive. Very 
frequently, when he was going away in the summer time, I would 
go with him to Riggs & Co., and he would transact whatever busi- 
ness he had, and if there was anvthing he wished me to attend to 
at the time ,he would talk it over with meand advise me about 
what he wanted me to do. 

Q. Can you tell us anything about where he derived these monies 
from that are shown to have been deposited by this bank book? 

A. I could take the stubs of his check book and possibly tell you 
where the most of it came from and a great deal about his transac- 
tions. He kept his accounts mainly on his stub book. 

(2. I understand you to say that the day after Mr. Stickney’s 
funeral Mrs. Stickney came to the bank and Mr. Selden came there 
afterwards ? 

A. Yes, sir. 

Q. She had the key of Mr. Stickney’s box in the deposit com- 
pany’s safe ? 
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A. Yes, sir. 

Q. And you opened the box and took out the contents ? 
166 A. Yes, sir. 
Q. Do you remember what the contents were ? 

A. All the contents of the box are contained within the inventory 
returned to the orphans’ court and marked in this cause Complain- 
ant’s Exhibit No. 4. 

Q. What kind of a business man was Mr. Stickney; I mean by 
that whether he was regarded as a good business man or not ? 

A. Yes, sir; he was so regarded. 

Q. He was an active, enterprising, intelligent business man, was 
he? 

A. I could not exactly say that. A business man gives up every- 
thing to making money, but Mr. Stickney did not do that. 

Q. Did you not regard him asan intelligent business man ? 

A. Yes, sir. 

(J. Did not you regard him as a man of good business judgment ? 

A. Mr. Stickney was easily influenced, and he would do things 
sometimes that his judgment did not approve of. 

@. How was his judgment when he was not influenced to go 

against it? 
167 A. Very fair. 
@. He was not an idle man? 

A. No, sir. 

(. Industrious? 

A. More industrious in his church affairs and charities than in 
making money. 

Q. His official employments did not occupy all of his time? 

A. They did during the day, most of it. 

@. Do you know whether he did any business on his own account 
outside of his official business, whether he bought or sold stocks or 
bonds or notes ? 

A. No, sir. 

Q. Did Mr. Stickney, when he had surplus money of his own, in- 
vest it in buying bonds, stocks, and other securities, or in loaning it 
upon notes ? 

A. As a matter of fact, I do not think Mr. Stickney ever cared or 
showed any desire to increase his principal. When money would 
come in from an investment he would reinvest it. 

. What kind of investments were coming in; from what sources 

were monies coming in ? 
168 A. For instance, he had $10,000—I think it was $10,000— 
come in from John Wilson, formerly an auditor of the Treas- 
ury. He loaned that money to Mr. Plant on the F-St. house. 

QQ. He had before that loaned that money to Mr. Wilson? 

A. Yes, sir. 

Q. Do you know when that was? 

A. That was before our intimate business relations began. 

Q. When did they begin ? 

A. In Nov., 1870. 

@. And this loan of $10,000 to Mr. Wilson was made before that? 
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A. Probably. I could not say. 

Q. Do you know when it was paid ? 

A. I think in 1877. 

Q. Do you know what rate of interest it bore? 

A. 9 per cent., I think. I am not positive. I could not tell you 
without reference to the note or deed of trust. 

Q. Your recollection is 9 per cent. ? 

A. My impression is. 

®. Was the interest payable annually or semi-annually, or 

how ? 
169 A. Whenever Wilson had the money to pay it with. 
@. How was it secured ? 

A. On a house on New York avenue, on the south side, between 
13th and 14th. 

Q. When that money was paid Mr. Stickney reinvested it by 
loaning it on deed of trust to Mr. Plant, did he? 

A. I think he deposited it in Riggs’ Bank. Subsequently he 
gave me a check for $10,000 and I paid Mr. Plant the money. Mr. 
Stickney loaned it to Mr. Plant upon a note secured by a deed of 
trust on the F-St. house. 

Q. Has that money been paid or was it paid before Mr. Stickney’s 
death ? | 

A. It was not. 

(. What rate of interest was that loaned upon? 

A. Originally 9; afterwards reduced to 8 per cent. Everything 
that I know you will find in those stub books of his: 

Q. The interest was paid, was it? 

A. Yes, sir. 

Q. Annually? 

A. Monthly. There were some arrears of interest, about a year’s, 
when he died. 

Q. Will you be kind enough to give us any other invest- 
170 ~=ments that fell in within your acquaintance with Mr. Stick- 
hey ? 

A. | think the Hume note is about the only thing. 

Q. That was money that he loaned ? 

A. Yes, sir. 

Q. When did he do that? 

A. I could not tell. That was in the early time of our business 
relations. ‘ey 

Q. Was that Tom Hume? 

A. Yes, sir. 

Q. How much was it? 

A. I think $9,000, but I am not positive. 

Q. That loan was made in your early acquaintance ? 

A. Yes, sir. I think it was the first year he became president of 
the bank, and that was in 1872, I think. I would not state posi- 
tively. I state from recollection. 

Q. And that note has never been paid ? . 

A. I think it was paid by the sale of the property. 

Q. Since Mr. Stickney’s death ? 
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A. Yes, sir. 
(). Do you know of any other? 
A. I don’t think he had any other investments in real estate; 
171 none that I recollect. He had some few other real estate 
notes; I think one of Mr. Jones. He made him a real estate 


Q. Who was he? 

A. Thomas R. Jones. He was a teller of our bank. 

Q. What was the amount of that? 

A. I do not know. | 

q. Can you give us approximately ? 

A. Probably $4,000. 

(). What rate of interest was that ? 

A. That I don’t know. 

Q. Do you know when the loan was made? 

A. That I could not tell you; four or five years ago. It was 
a matter between him and Mr. Jones and I never knew much 
about it. 

Q. Do you know about his buying any stocks or bonds? 

A. Yes; I do. He bought some Columb.a Bank Note stock. 

Q. How much? 

A. I don’t think I could tell you. I could not tell you the num- 
ber of shares. : 

Q. Have you any idea how much he paid for it? 


A. $125. 
Q. Do you know how much in the aggregate he paid for that 
stock ? | 
172 A. I could not tell you how many shares. That was about 


the price, I think. He paid $138 for some. I guess it would 
aggregate about $5,000. 

®. Well, what other investments in stocks ? 

A. He bought some Washington Brick Machine stock. 

@. How much of that? 

A. I think $10,000 of that—no; $5,000, I think. Either $5,000 
or $10,000. 

Q. When did he buy that? 

A. When the concern was started. 

@. When was that? 

A. 1874 or 1875, I think. By reference to the date of organiza- 
tion I could tell. 

Q. What else? 

A. He bought some National Brick Machine stock. 

Q. How much of that? 

A. I don’t know how much of that he bought. He made a pay- 
ment of $5,000. 

Q. When was that? 

A. I guess that must have been in 1875 or 1876. 

Q. Anything else? 

A. He bought some Safe Deposit Company stock. 

©. How much of that? 
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173 A. Well, he bought and sold at different times. I don’t 
think he had more than $2,000 or $3,000 invested in that. 

Q. Do you mean when he died? 

A. Yes; that was about what it cost him. He had about that at 
the time of his death. 

4 You say he bought and sold that stock ? 

. Yes,sir. 

“ Dealt in it? 

A. That is, he bought it and traded. 

Q. Do you know of any other stocks or bonds? 

A. I think he bought some steamship stock—Inland & Seaboard 
: oasting Co. It was “originally of the New York, Washington and 

Georgetown Steamship Co. 

(). How much of that? 

A. I don’t know what he originally held. What the estate now 
holds is the product of that purchase. There was a consolidation, 
a transfer, or a sale to the Inland & Seaboard Coasting Co. 

Q. What was the result of it? 

A. They got two or three shares of one for the other. They 
capitalized their earnings. They had a large surplus and they put 

that in the new company as money. 
174 Q. Do you know how much he had? 
A. I could not tell; [ suppose about one-third of what he 
has of the Inland & Seaboard Coasting Company. 

(). What is that? 

A. The inventory will show. 

Q. Hlow much did he invest in that stock in money ? 

A. I could not tell. 

Q. Can you approximately ? 

A. I could not. His stub book will show it,I have no doubt. It 
will show the purchase of it. 

(). Can you take the stub book and tell us? 

A. Not now; I should have to search them through. 

Q. What other stocks did he have, to your knowledge, or bonds ? 

A. I think that is about all, as near as I can recollect. 

(. Does that cover all the dealings of Mr. Stickney in bonds or 
stocks during your acquaintance with him ? 

A. So far as my knowledge goes. 

Q. Do you know anything about his having any stock in the 

O-street railroad ? 


175 A. I think he had some three or four shares—something 
of that kind. 
@. A small amount, was it? ’ 


A. Yes, sir; somebody imporiuned him to take it and he took it. 
He did not think it was worth anything when he took it. 

Q. Do you know how many shares? 
) A. I think one, two, three, or four, and I think he paid $25 per 
share. 

> Do you know anything about the Journal of Commerce stock ? 

. That was before my time. 
Q And you don’t know anything about it ? 
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. I know that he had it. 
“s He had that when you first knew him? 
A. I cannot say as to that. I knew him many years before we 
were intimate. 
@. Did he have it before 1870? 
A. Yes; I should say so. 
(. How much of that stock did he have? 
A. I think one share; I don’t know. 
Q. What was that ? 
A. It was valued all the way from $6,000 to $10,000. Sometimes 
he would place one value on it and again he would change his 
mind and place another one on it. He valued it as it yielded. 
176 @. You cannot teil us how long before 1870 he owned it? 
A. No, sir. 


Redirect examination by Mr. SELDEN: 


Q. Where, if you know, did all the money come from in these 
transactions which you have explained ? 

A. My understanding was that it was from the Kendall estate. 

General Henkle objects to the answer, unless the witness shows 
how he understood it. 

Witness states : 

I understood it from a general knowledge of the family. I knew 
them for years previously to the time I became acquainted with Mr. 
Stickney intimately in business. 

Q. Was your knowledge founded in any degree upon his private 
affairs ? 

A. No; it was a general understanding that Mr. Stickney was a 
poor man when I first knew him. I knew Mr. Kendall and most 
all the members of the family. 


Recross-examination by General HENKLE: 


Q. You say that it was a general understanding that Mr. 
177 Stickney was a poor man; prior to Mr. Kendall’s death, do 
you mean ? 

A. When I first knew him, I said. 

(. That was about 1852? 

A. I could not say exactly when I first became acquainted with 
him, bat I have known the Kendalls from that time. 

Q. You say that these investments and the monies that Mr. Stick- 
ney handled came from the Kendall estate. I would like to ask 
you whether you speak of the time after Mr. Kendall’s death or 
before ? 

A. I speak of the time after and before, also. My opinion is that 
Mr. Stickney made all of his money from or through Mr. Kendall. 


General Henkle objects to the latter part of this last answer. 


. You don’t know where he got his money ? 
A. No. 
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Q. Do you know that at the time of Mr. Kendall’s death Mr. 
Stickney had real estate in this city assessed for taxation at $47,000? 
A. Yes; I presume that he may have had. I know that Mr. 
Kendall made his daughters or his sons-in-law a present of $10,000 
each at one time. 
178 Q. How do you know that ? 

A. Because Mr. Fox, who was my intimate — in the tele- 
graph office, told me so. 

Q. You have no knowledge of it, except as you derived it from 
Mr. Fox? 

A. Yes, sir; that is all. 

Q. Do you know where Mr. Stickney got the money to buy this 
$47,000 worth of real estate before Mr. Kendall’s death—I mean of 
your own knowledge ? 

A. I think Mr. Stickney told me so. He told me that the money 
was furnished by Mr. Kendall. 

(. Did he tell you that Mr. Kendall furnished all the money to 
buy this real estate ? 

A. The greater portion of it. The residence, 601 M St., was fur- 
nished by Mr. Kendall. Mr. Stickney told me that. I am almost 
positive of it. 

Q. Are you positive ? 

A. I am, absolutely. 

Q. When did he tell you that? 

A. During our business relations or intimacy; in the course of 
general conversation. I could not fix the date. 

Q. Can vou give us any connection in which he said it or 
179 how he came to say it? 

A. He was talking of disposing of it, or trading it, and we 
were making up the figures as to what it cost him and what he was 
going to get for it. He told me then that it stood him between 
$37,000 and $39,000, and in that connection he told me where he 
rot the money from. 

Q. What did he say? 

A. He told me that Mr. Kendall furnished the money. 

Q. Did he say furnished it in cash ? 

A. I could not say that positively, but when a man says that to 
me I take it for granted it was cash. I so understood it. 

Q. You understood that Mr. Kendall furnished him all the money 
with which he bought that property ? 

A. I did not say all. The expression was just about that—that 
Mr. Kendall furnished the money. ' 

Q. You understood him to mean that he furnished all the money 
that went into that property ? 

A. That is what I understood. 

Q. Do you know that he sold, about the time that he built that 

house, a piece of property to Mr. Spencer, on 6th St. and L, 
180 __—s for $7,000? 

A. I do not. . 

Q. You don’t know of his making such a sale? 

A. I do not. 
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Q. At the time this property was bought and the house built your 
relations with Mr. Stickney were not intimate? 

A. Simply as an acquaintance, I knew him. We were friendly. 

Q. Did Mr. Stickney tell you that it was by gifts, or that Mr. 
Kendall had put him in the way of earning money ? 

A. If I recollect right, it was to be part of the portion that Mrs. 


Stickney was to get from the estate. 


@. He had advanced her’ 

A. Yes; that is about what I understood. 

Q. Do you know whether that was charged to her in the distri- 
bution of his estate? 

A. I do not. 


BRAINARD H. WARNER sworn: 
Examined by Mr. SELpEn: 


Q. State your name, age, residence, and occupation. 

1S] A. Age, thirty-five (85) vears. I reside in this city; ama 

real estute agent and auctioneer, and have been since 1869. 
I have an extensive acquaintance with real estate and its vaiue in 
this city. Iam familar with the various pieces of real estate men- 
tioned in these proceedings and left by the late William Stickney 
at the time of his death and of the values thereof, which values, ac- 
cording to the usual terms of sale, I now fix as follows : 

Sublots 37 & 38, square 182, R hode Island Ave., near 16th St., I 
value at $—.00. ; 

Part of lot 1, square 373, 9th St., near I St. N. W.,I value at 
$2,500.00. 

Sublot 78, square 242, Vermont avenue, near Iowa Circle, at 
$12,000.00. 

Sublots 156 & 136, square 365, with improvements, Columbia St., 
near P St. N. W., at $2,250 and $2,500, respectively. 

Square 448, property corner of 6th and M Sts. N. W., the home- 
stead, I should say $20,000 would be a large price for —, although 
it raha ls cost more. The location is bad for a fine residence. 

Lot 1, square 523,307 M St. N. W., at from $4,000 to $4,500. 
182 Lot Al, square 624, on Ist St., cor. H St., with improve- 
ments, at from $2,500 to $3,000. 

Lot 45, square 624, H St., near Ist St., at $2,500.00. 

Lots 21 and 22, square 892, on 7th St. N. E., being improved bya 
two-story frame house and side lot, taking it for granted that it is in 
fair order, at $1,500.00. 


ANNA B. JONES sworn. 
Examined by Mr. SELDEN: 
} 


(). You reside in the city of Washington * 
A. That is my home. 
Q. You know Mrs. Stickney, the com pl: inant in this cause, and 
knew her husband during his lifetime ? 
A. Yes, sir. 
What degree of intimacy had you with them” 
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A. I lived with them as a member of the family about three 
years. 

Q. And upon terms of actual intimacy ? 

A. Yes, sir. 

Q. What, if any, communications did you ever know that passed 
between Mrs. Stickney and her husband in his hfetime respecting 

her share in the estate of her father, the late Mr. Kendall ? 
183 A. I recollect one conversation between Mr. and Mrs. Stiek- 
ney in regard to the Chicago property. 

Q. What was that conversation and where did it occur”? 

A. It_oceurred in the library, 601 M St. N. W. Mr. Stickney 
was sitting at his desk and Mrs. Stickney in an easy chair. I was 
present, but entered while they were conversing on this subject. I 
heard Mrs. Stickney say to Mr. Stickney, in reply to some remark 
that I had not heard, “ Now, Will., I want you to invest this money 
in my name.” 

Q. Was that the term by which she usually addressed her hus- 
band ? 

A. Yes, sir. 

Q. And what was the Chicago property or the proceeds of that 
property ? 

A. I do not know. 

Q. To this request from his wife what response did Mr. Stickney 
make ? 

A. None. He looked at her, but made no reply. 

(J. That is the only conversation you heard between them on the 
subject ? 

A. Yes, sir. 


184 Cross-examination by General HENKLE: 


Q. Will you be kind enough to indicate the time that was as near 
as you can ? 

A. I think it occurred between November, 1879, and the eariy 
part of 1880. 

Q. Was it after the Chicago property had been sold ? 

A. I cannot remember. 

(J. Was that all of the conversation you heard ? 

A. That was thé main part of it. 

(). How do you know that the Chicago property or the proceeds 
of that property was the subject of that conversation ? 
| A. Because [ had heard enough of the conversation to know 
that. 

QQ. That is all you heard, Ll believe? 

A. Yes, sir. 


GEORGE H. PLANT sworn. 
Examined by Mr. SELDEN: 


Q. You have resided in Washington all vour life, have you not? 
A. Not quite that; 54 years. 
(. You knew the late Mr. Stickney, did you, sir? 
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A. Very well. 
185 Q. With what degree of intimacy for the last ten (10) years 
of his life? 

A. We were joint trustees for all the property that the National 
Savings Bank loaned money upon, with very few exceptions. 

(. And what was the degree of your personal intercourse during 
that peried ? 

A. We were thrown together every day, and dozens of times a 
day. I was president of the Safe Deposit Company and he was 
president of the Savings Bank, and we both did business in the same 
building. 

(2. And had, therefore, business interchanges ? 

A. Oh, yes; hundreds of cases. 

(2. You may state, if you please, whether during your intercourse 
you, between yourselves personally, had many business transac- 
tions. 

A. No, sir; the principal immediate transaction was the borrow- 
ing of $10,000 from Mr. Stickney. 

Q. You did borrow $10,000 from him ? 

A. I did. 

Q. I wish you to say what, if anything, Mr. Stickney ever com- 
municated to you in his lifetime with respect to his recourses or title 
to any real estate that was in his name. 

A. During our intercoursein buying and selling real estate 

186 he would sometimes buy real estate at auction and some- 

times I would, but not jointly. On two or three occasions, 

but on one in particular—I think we were buying a piece of property 

down near the printing office—I laughed and said to him, “ Mr. 

Stickney, you are buying a good deal of property.” He said, “ I 

am buying in part for my wife, with her means.” That was with 

regard to different pieces of property that he would say that; sev- 
eral pieces; two or three at least; three or four. 

(). What else? 

A. About three or four weeks, I suppose probably a month, before 
he loaned me the money,I wanted to raise $10,000, and [asked him 
if he could not loan me $10,000 to take up a note in an insurance 
company that failed, and I had about $10,000 to pay. He told me 
in the course of a few days he could let me know whether he could 
or do it not. He told me that he had not the money to spare him- 
self just then; that his wife, he expected, in a few days would have 
about that amount of $10,000 coming into her hands, and that if she 
got it he would let me have it. In a few days afterwards he paid 
Mr. Snvder for me $10,000, and that is about all I know about 

it. 
Q. These several pieces of property of which you speak—3 
or 4 pieces—I think you said Mr. Stickney was buying on dif- 
ferent occasons, was he not—not all at the same time? 

A. No, sir; not all at the same time. It ran along at different 


sales for 10 or 12 years. | on 
Q. And the conversations that you had with Mr. Stickney re- 
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specting the person for whom the investments were being in part 
made were at the several times that the purchases took place ? 

A. Yes, sir. 

@. And in substance the same information was on all those 
occasions imparted to you by Mr. Stickney ? 

A. Except one; that was a house on 10th St.. right above M, 
which we loaned some money on, and I was valuing the property 
for the bank, and some question came up in the board of directors 
to the effect that I had valued it, they thought, a little too high. 
Mr. Stickney went out in the buggy with me to see the property, to 
satisfy the board of directors, and we went into the house and ex- 
amined the property thoroughly, and he said to me, “I think the 
valuation a reasonable one, and if the bank don’t seem to be satis- 

fied with your appraisement I will take the property for my 
188 wife.” The bank was satisfied, and he didn’t take the prop- 
erty. 

(). How many times did Mr. Stickney tell you in all that the in- 
vestments which he was making were made in part for his wife, 
or from her means—as many as or less than a half a dozen, or what 
other number ? 

A. Certainly four or fiveitimes and probably more, but certainly that. 

Q. And at different periods? 

A. Yes, sir. 

Q. And in reference to different transactions ? 

A. Yes, sir. 

Q. When did you first know Mr. Stickney ? 

A. I don’t know. It was before he was married. 

(). What were his means at that time? 

A. I think that when he was married he was a poor man; that 
he was not a rich man, by any means. 

Q. Did you ever ascertain from Mr. Stickney from what source 
the bulk of his income was derived ? 

A. Nothing, only casually. For instance, I would laugh at him 

and say, “ Stickney, you are getting to be a rich man,” and he 
189 used to say, “ Well, Captain, [ want you to understand it is 
not all mine.” 

Q. How frequently did such conversations pass between yourself 
and Mr. Stickney ? 

A. I don’t know of any time except that that I know of—that 
particular language. We were together every day when he was in 
town. Official business brought us together all the time. There 
was never a day that he was in town that we did not+see each other 
unless he was home sick. 

Q. Do you remember whether you ever heard him say anything 
in reference to the source from which the bulk of his income was 
derived ? 

A. No, sir; not any more than what I have stated. 


Cross-examination by General HENKLE: 


. 


Q. You say that he was not a rich man before he was married. 
What do you mean by a rich man in that connection ? 
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A. When I first knew Mr. Stickney and now are two different 
times. A rich man now is worth about $1,000,900. Then a man 
that was worth $50,000 was considered tolerably well off. When I 

first knew Mr. Stickney I don’t think he was worth that 
190 much. When I first knew him Ido not think he was worth 
$20,000. He was like young men generally. 

Q. When was that ? 

A. I don’t know how long. I knew him long before he was mar- 
ried. I knew his wife when she was a little child. 

(). The time you are speaking of was long before he was married, 
was it? 

A. Qh, yes. 

(. Have you any idea about how many years ago? 

A. I have not; I could not say. 

Q. Twenty-five ? 

A. More than that. 

QQ. Thirty ? 

A. About 28 or 29 or 30 years. I could not tell positively. 

Q. Mr. Stickney was a very square, honorable man, was he not? 

A. 1 do not think any man was more so, so far as my dealings 


with him went. 
(). He would not do a wrong or injustice to anybody knowingly, 


would he? 7 
Objected to by Mr. Selden as calling for the opinion of the 
191 witness and under circumstances in which it is apparent from 
the bill that no intentional wrong or injustice is attributed to 
the late Mr. Stickney or charged against him. 


Q. What sort of a business man was Mr. Stickney ? 

A. He was a fair business man. 

(). Industrious man? 

A. Oh, very industrious. 

Q. Was he an enterprising man? 

A. Yes, sir. 

Q. He had the entire confidence of the business community, had 
he not? 

A. I think so, sir. 

Q. Do you know what his income in the later years of his life 


was from his official position ? 


A. No, sir; I do not. 

Q. Do you know whether or not he was dealing in stocks, bonds, 
or securities in any way ? 

A. Not to my knowledge, except some few cases that Mr. Snyder 
named here—Inland & Seaboard Coasting Co. stock, &e. He was 
not what you might term a stock broker. 

Q. Did he make investments in stocks, bonds, or securities of any 

character ? 
192 A. Not to my knowledge, except what have been named 
here by Mr. Snyder. 

(. He did deal considerably in real estate? 

A. Oh, yes; I know he had some Washington & Georgetown 
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steamship stock, because I had some myself, and have it yet. That 
is the reason I know it. 

Q@. When you first spoke to Mr. Stickney about the loan of $10,000 
to yourself he said that he didn’t just then have the money himself, 
but that his wife might have it in a few days? 

A. No, sir. He said he thought his wife would have it coming 
in in a few days, but I did not know where it was coming from, 
whether she had it in her pocket or in bank, or where. 

(). When he inade the loan to you of $10,000 did he state to you 
from whence the money came? 

A. He did not, sir. 

Q. Have you any idea as to the amount of his annual income in 
the later years of his life? 

A. No, sir; I do not know. 

(). He was a man of simple habits, was he not ? 

A. Oh, very. 

(. Frugal in his personal expenditures ? 
193 A. Yes, sir. 

(). How did he live in his household—expensively or fru- 
gally ’ 

A. That I cannot tell, but [should judge not expensively, from 
the character of his wife. She wasasplendid wife. I should judge 
they lived economically. 

Q. They had but one child, I believe ? 

A. So far as my knowledge extends. 

@. When did he die? 

A. He died in 1880, and I think he was 28 years old when he 
died. 

Q. Could you form an idea as to about what a gentleman’s family 
expenses would be, living as you supposed Mr. Stickney to have 
lived ? 

A. Ido not think it cost Mr. Stickney over $3,000 per vear to 
live. 


Redirect examination by Mr. SELDEN: 


Q. You don’t know anything of your personal knowledge of his 
owning $20,000 when you first knew him ? 

A. I do not know; that was simply my opinion. 

Q. You don’t know whether he owned something or nothing, do 
you? 

A. I do not; it is only my opinion. 
194 Q. From 1870 to 1881, inclusive, what was maney in hand, 
in sums ra-ging from $5,000 to $25,000, worth in the way of 

interest income to a man of good business capacity ? 

A. I do not think you could get more than 8 or 84 per cent. 

Q. And was it on an average worth that ? : 

A. I don’t think it would average much more than that. I think 
it would average about that. 


Adjourned to to-morrow at 3 o’clock. 
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Fripay, Nov. 3, 1882. 


Hearing pursuant to adjournment. 
Present: Mr. Henkle, Mr. Selden. 


THomas J. FISHER sworn. 
Examined by Mr. SELDEN : 
Q. You reside in the city of Washington, and are engaged in the 
real estate business ? 


A. Yes, sir. 
@. You have been for many years familiar with the values of real 


estate in the city of Washington and personally acquainted 
195 with the real estate of which you are about to testify ? 
A. Yes, sir. 

Q. Indicating that propertv by squares and lots, will you please 
state what, in your opinion, is its present market value upon the 
usual terms of sale? 

A. I examined that property to-day and made a memorandum 
of it. I value the property as follows: Sublots 37 & 38, square 182, 
at $5,500; sublot 72, square 242 (improved by a brick house), at 
$10,000; sublot 136, square 365 (improved by a. three-story brick), 
at $3,000; sublot 156, square 365 (improved by a two-story briek 
house), at $2,250: lots 1, 69, 70,71, 72,and 73, square 448, the home- 
stead property (improved by large brick house and stable), at 
$18,000; part of lot 1, square-528 (improved by two-story brick 
house),-at $4,000; sublot 45, square 624 (improved by two-story 
brick house), at $2,800; sublot 41, square 624, at $2,250.00; sublots 21 
and 22, square 892, with frame building, at $1,800; part of lot 1, 
square 373, with two-story frame, at $2,700. 

Q. These estimates are derived not only from your general 
knowledge of the value of real estate in the city, but from a 
particular examination of these several pieces of property with a 
view of expressing your opinion ? 


A. Yes, sir. ; 
Q. And you think that expression the best market price that 


could be obtained for the property upon the usual terms of sale? 
A. Yes, sir. 


196 


JOSEPH C. G. KENNEDY sworn. 


Examined by Mr. SELDEN: 

[am acquainted with the values of real estate in this city and 
ama real estate agent, and in company with the witness who has 
just preceded me I examined the property of which he has spoken 
with the view of giving my testimony as to its value in this case, 
and I agree with that witness in the estimates he has placed upon 
the several pieces of property of which he has spoken. 


For the purpose of expediting this audit it is agreed between the 
counsel of the respective parties that the testimony of Geo. E. 
Johnson, one of the appraisers of the personal estate returned 


197 
in the inventory of the complainant, as administratrix of her 
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husband, to the orphans’ court, shall be considered as already given, 
and that such testimony would in substance confirm the accuracy 
of the appraised value of the personal estate mentioned in such in- 


ventory. 
Francis H. SrTicKNEY sworn. 
Examined by Mr. SELDEN: 

Q. You are a brother of the late Mr. William Stickney, of this 
city, I believe? 

A. Yes, sir. 

Q. And the sole next of kin and distributees were the defendants 
in this suit, Mr. John H. Stickney, of Rockville, Conn.; Mr. Thomas 
G. Stickney, of Bangor, Me., and yourself, the three last-named per- 
sons being his brothers? 

A. Yes, sir. 

Q. At what age did the late Mr. Stickney intermarry with the 
complainant in this case? 

A. I don’t remember. 

(). How long after he had left college, if he went there? 
198 A. I don’t remember that, either. 
Q. Do you know how old he was in 1852? 

A. My impression is he was 24 years old. I cannot speak posi- 
tively. 

Q. In what business was he engaged at the time of his marriage? 

A. I don’t recollect. Whether he was in college here or not | 
don’t remember. He was here at the Columbia College, and I think 
he married while he was here. Whether he married after he left 
college or not I don’t know. 

Q. As a student or professor ? 

A. Asa student. I can only remember what he was doing when 
I came to Washington. J remember that distinctly. 

Q. Previous to his marriage had he, to your knowledge, been en- 
gaged in any business by which he might have obtained any con- 
siderable fortune? 

A. I have no recollection as to that. He studied or practiced law 
in St. Louis, Mo. I don’t know whether he made anything out there 
or not. 

Q. How long? : 

A. I could not tell you anything about it. 
199 @. Had.you any reason to suppose, from your acquaint- 
ance and relation with him by blood, that he was possessed 
of any considerable amount of property at the time of his marriage ? 

A. No, sir; I did not suppose that he was. I did not know. 

Q. Pid you not then suppose the contrary ? 

A. I cannot answer that question. I think my brother was a 
tutor down South, and I don’t know how much he made. My im- 
pression is that he was a private tutor in some family, and I dont 
know how much he received or anything about his salary. 

Q. You did not, then, yourself know of any property that he 
possessed, did you ? ; 
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A. No, sir, I didn’t know of any. 

Q. Had he, to vour knowledge, at the time of his marriage, ac- 
quired any property from his father or mother in the way of ed- 
vancement in life? : 

A. No, sir; not to my knowledge, 

Q. And the only pursuits in which you are aware that he had 
up to that time been engaged were as a tutor in some private 

family, and as a practitioner for a brief period at the St. Louis 
200 ~=ibar? 
A. I could not give any opinion about that at all. I don’t 
know of anything else. 

Q. After the marriage of your brother, for the next four or five 
years in what business, to your knowledge, was he engaged? 

A. I don’t know. 

Q. At what time subsequent to his marriage did you first be- 
come acquainted with the character of the business in which he 
was engaged ? 

A. When I came to Washington—lI think that was in 1855—my 
impression is that he was employed under the Government. 

(). In 1855 ? 

A. I don’t know how long he had been there. 

(). In what capacity, if vou please? 

A. He was in the Treasury Department. 

(). And do you remember at what salary ? 

A. Ido not. I don’t remember his salary. 

(). What was the grade of his position there ? 

A. I think he was disbursing and corresponding clerk. 
201 (. Do you know whether his salary at that time was so 
much as $1,800 ? 

A. No, sir; Ido not. I don’t remember. 

@. You don’t know whether it was more or less ? 

A. No, sir. 

Q. How long, if you please, did he continue to keep that position ? 
A. I don’t think any longer than 1855. He resigned, I think, 
some time in 1855. 

@. And what, to your knowledge, was lis next occupation or em- 
ployment? 

A. I think he was employed by Mr. Kendall. 

Q. In what capacity and at what compensation ? 

A. I don’t know anything about the compensation. He acted as 
his private secretary. 

QQ. And how long did he continue in that capacity ? 

A. I think up to the time of Mr. Kendall’s death. I am not sure. 

@. Which was in 1869, I believe ” 

A. I don’t remember. 

Q. And from the time of the employment of your brother by Mr. 
Kendall up to the time of the death of the latter was your brother, 
to your knowledge, in any other employment than that of secretary 

for Mr. Kendall ? 
202 A. I don’t know whether he was or not. He may have 
had other business. 
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@. I ask, whether to your knowledge? 

A. I could not answer that question. I think very likely he had 
other business. I will change that. To my knowledge, I don’t 
think he was engaged in other business. He went off om a tour in 
relation to a suit involving a large sum of money, but I think now 
it was for Mr. Kendall. I have no knowledge of his-being in any 
other business. My brother was employed and held other offices, 
but I don’t know ‘when they commenced—anything about it; 
whether it was before Mr. Kendall’s death or after. He was em- 
ployed by the Deaf € Dumb Asylum and received a salary. 

Q. Do you know of any employments that your brother had at 
any time after his marriage except such as were connected with the 
Columbia College, Safe Deposit Co., National Savings Bank, the 
Deaf & Dumb Institution, and as Peace Commissioner of the Indian 
Department of the Unitea States? 

A. He held an office under the city government. I don’t know 
whether it was lucrative or not. It was an honorable one. 

Q. Well, except as Peace Commissioner, as an officer of the 

203 ~~ Legislative Assembly, and in connection with the four insti- 

tutions I have just mentioned, do you know of any other 

office or business in which your brother was engaged after his 
marriage ? 

A. No, sir; I don’t know of any. 

Q. During his married life your relations with him were those of 
confidence and intimacy, were they not? 

A. Yes, sir. 

(. Though you have not heard it, it has been stated in the progress 
of this audit about a certain share of the Journal of Commerce stock 
of New York standing in the name of your brother. Do you know 
when and from whom he acquired that stock ? 

A. No, sir; [ do not, unless it was from my brother. I don’t 
know how he got it. : 

Q. Do you know whether he did get it from your brother or not? 

A. I do not. I presume he did, but I don’t know anything 
about it. 

Q. You are familiar, of course, with the handwriting of your 
brother ? 

A. Yes, sir. | 

Q). I will hand vou what purports to be a stub book kept by vour 
brother between the years 1869 and 1871 or some parts of those 

years, and call your attention to two entries; the first, as 
204 of Dec. 19, 1870, as follows: “J. N. S., $5,000,” and the other, 

as of Jan. 10, 1871, as follows: “J. N. Stickney, & of C. stock, 
$5,300.00,” and ask you in whose handwriting those entries are. 

A. I should think it was iny brother’s handwriting. 

Q. Refreshing, if possible, your recollection by those entries, what, 
if anything, can you now say in respect to the source from which 
your brother obtained the Journal of Commerce stock ? 

A. I should think, from this book, that he obtained it from my 
brother. ‘That is what I should say. 

(J. L also call your attention, on the same stub book, on the credit 


he had 
don’t 
our in 
k now 
n any 
»ffices, 
ut it; 
S em- 


ad at 
h the 
, the 
dian 


<now 
f the 
nsti- 


ther 
his 


se of 


EDWARD M. STICKNEY RT AL. VS. JEANNIE K. STICKNEY. 87 


side of the account kept by your brother, to the two entries follow- 
ing: 


Reg hace FOC WTI nia cece w soe sne wontemrcmaiaiécasieac ee 
ee, 2 Brae his dictarein: dteieieinaiia aaa cea ..----50,005.20 5,331 25 
5,736 O07 
“ Telal. GeDGts.. .. . .~<:c0nncciamscihen tintin iene 5,631 87 
Ra lama SOC WWI i os thiccinsiimeccictsiaiiiimiciiaiae 104 20 
9205 « Belanes forwatG. .<.. nde coccicasicesaen * 2 
“ Jan. 10, 1871, solid $5,000 5.20 for 108__-._--_- 5,400 00 
5,551 37 
© Petad Geet «nn ow ciniis ee dct edn waael ae 5,388 46 
* Balance lerwar@ 20.65 ck See ee 162 91” 


and ask you to say, if you please, in whose handwriting those en- 
tries are. 7 

A. I should say they were my brother’s. 

It is admitted that the stub books shown to the witness are those 
kept by the late Mr. Stickney himself in his lifetime. | 


(). Have you any knowledge as to whether your brother received 
and used, in his own name, any portion of the distributive share 
coming to his wife from the estate of the late Mr. Kendall? 

A. No, sir; I have no knowledge. I never heard him say any- 
thing about his money matters. 

Q. And you don’t know whether he ever received a dollar of it or 
not in his personal capacity ? 

A. I don’t know anything about his money matters, as I said be- 
fore. He may have received a good deal. I presume he did. I 
don’t know anything about it. 

Q. Why do you presume he did? 

A. From some of his investments. 
206 Q. What were the character of the investments which 
forced from you this presumption ? 

A. Take the house he. lived in—6th and M Sts. That is the only 
one I know of. I don’t know anything about his property outside 
of that. I don’t know where he got all the money that. he built that 
house with; I should think very likely it came from his father-in- 
law. 

Q. You know that he had other property in the city ? 

A. Yes; I think he had. I don’t know how much or anything 
about it. 

Q. What presumption did you draw, if any, in respect to that 
other property ? 

A. That might have come from his own means. 1 don’t know 
anything about it. There was only one transaction that I know 
about of my brother’s business. If you like me to state that I will. 


arity 
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You asked me a little while ago a question, whether my relations 
‘with him were confidential and intimate, and I said they were, but 
never in the whole course of our lives did he ever say to me any- 
thing about his money matters, except on one occasion. He told me 
he got some telegraph stock from Mr. Kendall, and I think he made 
several thousand dollars on it. I don’t know how he got the stock. 
I only know that he told me that he received this stock from 

207 += Mr. Kendall, and | don’t know when, without it was when it 
was sold to the Western Union. Mr. Kendall realized a very 

large amount, and my brother did, I think. It was several thousand 
dollars.. That was the only time that he ever told me anything in 

regard to his finances. 

Q. Do you wish to be understood as saying that your brother in- 
formed you that he purchased ‘this telegraph stock from Mr. 
Kendall? 

A. I did not say he purchased it. I don’t remember whether he 
purchased it or whether it was given to him. 

Q. And therefore you don’t mean to say that he told you that he 
purchased it ? 

A. No, sir. 

Q. Did not the proceeds of that telegraph stock go to the erection 
of the house in which vour brother resided ? 

A. I could not tell you. I know nothing about what he did with 
his money. 

Q. How long before the death of Mr. Kendall was it that your 
brother received this stock ? 

A. I have no recollection. 


Cross-examination by Mr. HENKLE: 


Q. How long have you lived in Washington since you came here— 
continuously ? 
208 A. Since 1855. 
Q. What sort of a business man was your brother ? 

A. I think his reputation was that he was avery good business 
man. 

Q. Was he an industrious, enterprising man ? 

A. I always thought so. 

Q. Do you know whether he made any investments in stocks or 
bonds or anything that was marketable or not before Mr. Kendall’s 
death, in 1869? _ 

A. No, sir; I do not. 

(. Do you know of his buying real estate before Mr. Kendall’s 
death ? . 

A. No, sir; I do not. 

Q. [am not speaking of any specific property, but do you know 
esa general fact that he did buy other real estate—had other real 
estate—than the homestead prior to Mr. Kendall’s death ? 

A. I don’t remember. I don’t remember what he had. 

Q. And you are not able to say whether he ever engaged in any 
other business than the service of Mr. Kendall or not prior to Mr. 
Kendall’s death ? 
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A. No, sir; I am not. | 
(. Mr. Kendall had very large interests, had he not? 
A. Yes, sir; I think he had. 
209 Q. And he was quite advanced in age, was he not? 
A. Yes, sir. 

Q. Did not he depend very much upon Mr. Stickney in the later 
years.of his life? 

A. I think he did. 

Q. Didn’t he employ Mr. Stickney’s judgment and enterprise in 
his own business ? 

A. I think he did. 

Q. Well, don’t you know that Mr. Kendall recognized his value 
and paid him liberally for his services ? 

A. I remember one case that Mr. Kendall was attorney for, and 
my brother copied for him, and my impression is that he received 
a handsome fee in that case. I am underthat impression. He was 
engaged two or three months, I think, taking testimony up and down 
the Mississippi river, involving a large sum of money. 

Q. Is that your recollection that you learned from your brother or 
not, in any way, so as to enable you to speak of it as a matter of 
knowledge, that your brother received a handsome fee in the case to 
which you have referred ? 

A. I cannot speak with any positive information in regard to it; 
I only know that it involved a large amount of work. Before en- 
tering my office I remember I wrote for my brother one night until 

three o’clock in the morning, helping him. 
210 Q. Do you know that Mr. Kendall received a large fee in 
the matter? 

A. Mv impression is that he did. I remember the case very well. 
It was the case of Glover e al., carrying the mails, and when I en- 
tered the Treasuary Department I worked on the same case for the 
Government. 

Q. Mr. Kendall was a very liberal man, was he not? 

A. I always thought so. 

Q. And was fond of your brother? 

A. That is my impression. : 

Q. Did you derive from your brother the understanding that Mr. 
Kendall had rewarded him very liberally for his services rendered 
to him ? 

A. I cannot say that [ever had any information from my brother 
to that effect, but that was my impression. 

Q. Do you know whether your brother dealt in that telegraph 
stock in the lifetime of Mr. Kendall as his own property ? 

A. I think he did. 

Q. Do you know to what extent he dealt in that stock before the 
death of Mr. Kendall ? 


A. No, sir; [ do not. 
Q. Don’t you know as a matter of fact that your brother was a 
man of considerable property at the time Mr. Kendall died in his 


own right? Bee 
211 A. I don’t know. I don’t know what he had in his own 
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right. I supposed that he had property, but I don’t know any- 
thing as to the amount or value of it. . 

Q. Was it not your understanding, from your relations to your 
brother and the knowledge of his affairs and the way he lived, that 
he was in quite comfortable circumstances at the date of Mr. Ken- 
dall’s death? I mean your understanding from your knowledge of 


your brother’s mode of living, &e. 


Mr. Selden objects to the question as seeking to elicit from the 
witness an inference of his own, which he is not entitled to express. 


A. I could not give any information on that point, from the fact 
that I did not know, as I have stated before, very much about my 
brother’s affairs. I am satisfied that he invested where he had an 
opportunity to do so to good advantage. I think he owned stock in 
a Rockville, Conn., bank that paid him very well. 

(J. Do you know when he acquired that stock ? 

A. No, sir. 

Q. Do you know how much it was? 

A. I would like to make a remark in connection with that 
212. ~=—~which, perhaps, willexplain that. My brothers whenever they 
saw an opportunity for one of usto make anything, they gave 
us the advantage of it, and I will state one instance: My brother in 
Bangor was secretary of a steamboat company, and they chartered 
a steamboat to the Government at a very high rate of pay. Iknow 
my brother there told me by putting in $100 or $200 that I could 
realize a large sum, which I did. I will not say whether William 
put anything in or not. I put in $150 or $200 and realized $400 
or $500. In connection with that remark, I think, my brother in 
Rockville, when he knew that this bank was getting under way or 
was under way, told my brother William that it would bea good 
investment to buy some of that stock, and I think he did, and I 
have no doubt realized 12 per cent. or more per annum. I don’t re- 
member whether William told me that or my brother John. I don’t 
know anything about the amount. I don’t know whether he owns 
it now or whether he sold it, but I think such was the fact. 

Q. Were you here when your brother died ? 

A. Yes, sir. 

Q. How long was he ill? 

A. I think he was taken Saturday night and died Thursday 
morning. 3 

Q. Was his attack quite acute ? 

A. I should infer so from the short illness. 
213 @. Do you know what the condition of his mind was during 
his illness ? 

A. I thought it was clear, and I saw him twice a day, I think, up 
to Wednesday. 

Q. Did he say anything about making any disposition of his prop- 
erty in his last illness in your hearing ? 

A. No, sir; not to my knowledge. 

Q. Did you ever hear him say anything about making a will ? 

A. No, sir; I never did. 
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Redirect examination by Mr. SeLpen: 


(. How long before the death of your brother had you reason to 
suspect that his dissolution was near at hand ? 

A. I called Wednesday evening and he was asleep, and I did not 
see him. I thought he was comfortable, and had no idea he was so 
seriously ill. On Thursday morning about five o’clock I was sent 
for. 

Q. At what time on Wednesday night were you there? 

A. I think it was about seven o’clock. 

Q. Had you seen him previously on Wednesday ? 
214 A. I think I saw him Wednesday morning. I made it a 
point to call there twice a day. 

q. At the time of your interview with him on Wednesday morning, 
as far as your observation and intercourse with him extended, did 
he manifest any anxiety as to his situation or any apprehension as 
to his approaching end ? 

A. No, sir; I think not. 

Q. Did he not evince, as far as you saw, every confidence in his 
earlv restoration to business? 

A. He was very quiet and did not say mucli. I don’t think he 
realized that he was seriously ill. 

Q. And the blow came upon his family very suddenly—very un- 
expectedly ? | 

A. Yes, sir. 

Q. So far as you observed, what expectation, until within a few 
hours of the dissulution of your brother, had his friends and family 
entertained in respect to the issue of his illness ? 

A. I presume they had the same opinion I did—that he was not 
seriously ill. I don’t know. I think the change occurred in the 
night some time. 


Adjourned to Saturday, Nov. 4, at 7.30 o’clock p. m. 


Saturpay, Nov. 4, 1882. 
Hearing pursuant to adjournment. 
Present: Gen. Henkle; Mr. Selden. 


215 The auditor exhibits a letter from B. P. Snyder, a witness 

heretofore examined in this proceeding, desiring to correct the 
testimony given by him as to the valuation of the property known 
as No. 307 M St. N. W., being part of lot 1, in square 523, making 
his valuation thereof $4,000 instead of the sum heretofore named by 
him. 

By agreement the said letter is admitted as a correction of the 
testimony of the said witness; and is marked Complainant’s Exhibit 
No. 8. 

The counsel for complainant presents a certificate of W. W. John- 
ston, M. D., dated Nov. 4, 1882, which is admitted by the counsel for 
the defendant- as evidence of the facts therein stated. Said certifi- 
cate is marked Complainant’s Exhibit No. 9. 

Counsel for the complainant also presents a letter from Frank H. 
Stickney, a witness heretofore examined in this proceeding, dated 
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Nov. 4. 1882, and addressed to the complainant, which letter is ad- 
mitted by the counsel for the defendants as evidence of the fact 
therein stated. Said letter is marked Complainant’s Exhibit No. 10. 


AustTIn P. Brown sworn. 
Examined by Mr. SELDEN: 
I have resided in Washington since 1860; am engaged in the 
business of army and navy supplies. I knew the late Wil- 
216 liam Stickney quite well. I began to have business relations 
with him about six or seven years ago, and had such rela- 
tions continuously for two or three years. Then an interval of per- 
haps a year and a half elapsed, when such relations were resumed 
and continued up to his death. Our business transactions involved 
quite large amounts of money, aggregating from $150,000 to 
$200,000 altogether. I base that calculation upon the advances I re- 
ceived from him. I sometimes used the same money over again after 
payment of the loan. Many transactions represented the turning 
over of the same money. He frequently represented to me that the 
money belonged to his wife, and impressed on me the necessity of 
having the security all right. He told me this at least three or four 
times. He simply told me it was his wife’s money and he wanted 
to be careful about the security. .I[ have not repaid all the money 
I got under these statements. The money I owe, about $2,300, is 
part of a loan obtained with the statement that it was his wife’s 
money. ‘That loan was $13,000. ee 
(The stub book of the late Williem Stickney, used in this refer- 
ence, under date of M’ch 29, 1875, is shown to the witness, who 
says:) “I saw nearly all of these entries at the time they were made. 
They were shown me by Mr. Stickney.” : 
217 (The entries under date of July 6, 1875, are shown to the 
witness, who says:) “I have no doubt these entries are cor- 
rect, but I had so many transactions with him that I cannot recol- 
lect any specifically. I frequently went over his account and com- 
pared it with mine during the whole period of our transactions. I 
identify these stub books as the ones I went over with him.” 


Cross-examination by General HENKLE: 


I have seen both of these books. I identify them by the writing 
of Mr. Stickney. I could not swear to their being the identical 
books, but they look-very much likethem. The transaction of May 
13, 1880, I paid commission on. Mr. Stickney drew the money and 
handed it to me. He drew it on a check payable to himself. 

The following entry is shown to witness: 


“ May 13, 1880. Self,loan to Austin P, Brown -__-__ .____ $3,000 ” 
“(Com. paid.)” 

and he states: “I remember this transaction by the endorsement 

_ of “commission paid.” I could not say that I remember 

218 any individual transaction. I believe I had that transaction ; 

that the money was loaned to me by Mr. Stickney. "That is 

a part of the money he told me was his wife’s. I think all the 
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money I got after that he told me was Mrs. Stickney’ s money—all 
from about that date. I think also all the money from Dec. 31, 
1879, he said was his wife’s. 
Witness is shown the following entry : 
“1879. 
“Dee. 31. A. P. Brown (in pencil:) for wh. lam to receive_. $6,500 
a6 $150. ” 


and he states: That was $6,500 loaned to me on a power of attorney 
to collect that amount from the Government. Mr. Stickney told me 
that was Mrs. Stickney’s money. I had several transactions with 
him after that time, increasing the amount to $12,000 or $13,000. 
He collected that money from the Government. 


The following entries are shown to the witness: 


“1880. 
“Jan’y 13. Rec’d from Austin Brown, on ac. of 
219 lonte Of DEW oaks «cecs GunGualeeae $1,500 
“14. Ree’d from Austin Brown, on above 
Rn kknd tttibneihune spam bole 379 68” 
And— 
“1880. 
“Jan y. 16.. Austin FP. Brow ..cucs-.4cri ccc $1,800 


“For wh. I am to receive $45.00.” 
and he states: This was the same money loaned over again. 
* 1880. 
“Jan'y. Reed from. A. P.: Bre@i 6... 60s csswensduwe we $1,452” 


Witness says: That was a collection on account of some loan, either 
the $6,500 or the $1,800. 


“1880. 
“ Jan's Dis: Baik: BOR tees saa aninaibk aiiglgels cael $1,400 


“ For wh. he agrees to pay $45.00.” 
Witness states: That was a renewal of the $1,400, just paid. 


“1880. Rec’d from Austin P. Brown ..--_. -----.---- $1,500 
“Feb’y 10. A. P. Brown, cash .----.---- sss tie idoundiieleads $653 47” 
220 Witness says: The $1,500 was a payment of a part of a loan, 


probably on account of the $6,500. I cannot say sera as 
to the $653.47, whether it was a payment or loan. I think it was 
payment. 
“1880. 
© Beb..10. A.B. RrOGO ck dnnie ccttisiceinoksud ame emeee $2,000 
“For wh. he agrees to pay $60.” 


Witness says: This loan was the above amount borrowed again. 


“ 1880. 
“Web, 96. A: P. Beg@iic daivienducian <i dlaliga sient $3,239 24” 
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Witness states: That was money paid by me on account of an old 
loan. 


“1880. 


Pe a BN ess denne errant itaihaninanas hadi ‘epssiiadinaile $3,000 


“For wh. Austin agrees to pay $150 in add’n to the $300 order on 
B. P. 8.” 


Witness says: ‘That wasthe money above loaned to me again. 
“1880. 
Seer 2: Cen from A. F. BOO. cen os kc ie eines $1,700’ 
Witness states: This was a payment on account of one of the loans. 


221 “Commissions all paid to, but not including, Feb’y 26, 


1880. ; 
Pe A) ccenieceneenis cmenieenneuge $14,700 
C0 linia ondlndh abciadill ii seem dlls mae aoa ie 1,700 

16,400 
“ CR. 
alii toate ph wiih un eae ea a eagle ene aeen neonate 10,124 39 
6,275 61 
rr eee ee, ee ae BOOT. BO vi nidiicuins cuerencmnmene 935 


6,510 61” 


(This entry in pencil :) 
“ Mar. 10, ’80. Jan. note, A. P. B., for $3,500, 90 days, com. in- 
cluded, in order of this date.” 


Witness states: That was a summing up of the account showing 
what I owed him at that date. 


‘1880. 


“April 5.. A. P. Brown 


ni SOs tin aig “ele peli anand apie $4,000 ” 
Witness says: ‘The loan of $6,500 had been received as above. This 
was a part of the above $10,124.39 payment rebcrrowed. 

OR. EA a es RW hich ioc ans - $4,000. 


sieht ia Re 235 


Witness says: That was payment of the $4,000; that was 
a collection made by Mr. Stickney. 


EDWARD M. STICKNEY ET AI. VS. JEANNIE K. STICKNEY. 95 


“A. P. Brown, Dr. 


6,510 61 
® Agri 10. once oc on win clic accu cece ieee 4,000 
10,510 61 
“Cr. by pay'tae epove, Api 15......2..5 -4e.eteusmueeeee 4.235 00 
“ Add com. on $4,000 loan, Ap’l 5---- ...-...--.-.-2-- 900 00 
a i nee Sachem mS $6,475 61” 


Entry under date of May 3rd shows the total indebtedness of A. P. 
Brown to be $10,150.61, and loan of the same day included in it. 


May 13, 1880, shows a balance against A. P. B.-.-- ---- $8,262 11 
May 13, 1880, loan to A. P. Brown, $3,000, included in 
above balance. 


Fume BB, SAGO: DOD neniisine kite ce neni ne aos ina lain 1,300 00 
~ © note af Three MOObIM % cniwdncsmauie cocaeedes 3,000 00 
12,562 11 

July 20, 1880, by payment... sn. nuccssmcinces abidiiee 5,483 61 
7,078 50 

July 20, 1060, He cccsies switis cccincmninceniin paawmnen 5,000 00 
12,078 50 

223 Witness continues: The most money I have had at one 


time was $20,000. 1 began to borrow money from Mr. Stick- 
ney about 6 or 7 years ago, generally on accounts against tlie Gov- 
ernment, sometimes on bonds, but mostly on accounts against the 
Government, which he collected and loaned me the money again. 
I had about $15,000 from him on the Inland and Seaboard Coasting 
Co. bonds. I don’t think he always told me the money was his 
wife’s. I remember particularly his saying so in the last transaction. 
He had said so before. 


tedirect examination. 


I have only referred to such-entries in the stub book as my atten- 
tion has been called to by counsel for the defendants. 


Mr. STICKNEY recalled. 


Examined by Mr. SELDEN : 


Q. Did you ever derive any pecuniary consideration from the tel- 
egraph stock ? 
A. No, sir. 
Q. You never sold it? 
A. No, sir. 
Q. Did you ever give it to any one? 
224 A. No, sir. 
@. When did your husband die? 


en 
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A. Oct. 18, 1881. 

Q. Of what duration was his illness ? 

A. Four days. 

Q. What apprehension did he entertain during his illness as to 
his condition, and what apprehension was entertained by his friends? 


Objected to by General Henkle as incompetent. 


A. He had no apprehension himself, for he stated the day before 
his death that he expected to be up the next day; and I had no ap- 
prehensions. 


Answer objected to by General Henkle. 


Q. What was his action, if any, or his condition as to business 
affairs the day before his death ? 

A. He transacted a good deal of business the day before his death. 
He signed a number of papers and had money transactions with the 
bank. 

Q. And how late was it in the progress of the disease that any 
change occurred ? 


Objected to by General Henkle. 


A. Only a few hours before his death. 
225 Q. Something has been said with reference to your having 
the keys of the safe of your husband? How did you come 
into their possession ? 

A. After the physicians said that he must die I was alone with 
him and asked him if he had any advice to give me. He said: 
“This has come upon me so suddenly that I have not time to 
think.” He asked where his keys were. I told him I supposed in 
his pants’ pocket. He told me to take them and examine his pa- 
pers myself and not let the keys go out of my possession. His brothers 
were at our house and were to leaveon the next day, and I thought I 
had better look at the papers before they left. 

Q. You may state under what circumstances after the death of 
your husband you discovered that such property as you had was 
standing in his own name. 

A. It was the day after the funeral. I went to the bank. I sup- 
posed all my property was standing in my own name, and I then 
discovered that not any of it was in my name. 

Q. At the time vou made this examination where were the evi- 
dences of value of your husband and who was present ? 

A. They were in the Safe Deposit Company. I was aecompanied 
by Mr. Snyder. The box was taken into a little room and examined 

by us. I had sent for Mr. Selden and he came in. 
226 Q. Before you went to the bank on that occasion how did 
you suppose that the share which you had derived from your 
father under his will was held? 

A. I supposed my husband had made investments in my name, as 
I had requested him to do always when money was received. 

Q. From the death of your father up to the death of your hus- 
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band what portion of your distributive share under your father’s 
will have you actually received or enjoyed ? 

A. None at all; $1,000 was given to the boy. 

Q. State, if you please, what disposition, if any, by gift or sale or 
transfer for value, you have made of any portion of your distributive 
share under the will of your father. 

A. The $1,000 to my son; that was all. 

. With the exception of such money or A sid as you have 
acquired or may acquire out of the estate left by your husband, 
what property have you ? 

A. None. 


By consent the further deposition of this witness is taken in nar- 
rative form. 


As to the Glover case, I do not think my father had any- 

227 thing to do with it. My husband was employed by Captain 

Glover at $6 per day and expenses while he was employed. 

My husband had a small amount of stock in the Rockville Bank, 

but disposed of it. My son’s name was William S. Stickney. We 
called him Will.; sometimes Willie. 


A letter is here shown to witness, dated Dec. 23, 1879, and she 
states: 

This is my handwriting. 1 wrote it Dec. 23,1879. I next saw 
it after my husband’s death, in his desk drawer. I had not seen it 
between those times. 


The letter is offered in evidence and marked Complainant’s Ex- 
hibit No. 11. 
This letter is objected to as evidence by counsel for defendants. 


Witness continues: All the contents of the box were returned in 
the inventory, except a package marked by my husband as worth- 
less. I looked at them and thought them so myself. I have re- 

turned all the personal property I know of. ‘The indebted- 
228  nessof my husband is about $22,000. I have paid $11,180.34. 

There remains on the Vermont-avenue house $6,300; note to 
Stickney, about $2,650, and note at National Metropolitan Bank 
(Brown), $2,300. 


Cross-examination by General HENKLE: 


I sent thé letter of Dec. 23, 1879, by my man servant to my hus- 
band at the bank. I don’t remember having any conversation with 
him about it after he brought tiie check the next day. Wehad had 
a conversation about it previously, and Mr. Stickney demurred to 
giving me that amount; so I wrote the note to emphasize that and 
to emphasize the latter part of the note. My husband was an in- 
valid, and I desired, in case anything happened to him, to have 
something of my own to fall back upon. I was not then aware that 
my money had not been invested in my name. I had no suspicion 
that he had not obeyed my requests. At the times i had made 
them he would sometimes smile and say that it would be all right. 
15—2438 
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I do not remember asking him if he had made the investments in 
my name. I found this letter in his desk at home. The desk was 

not locked. He did not lock his drawers. I remember Mr. 
229. Stickney going to Europe twice—first in 1856 and next in 

1866 and 1867. I went with him the last time. We sailed 
from New York. I saw his brother there at that time. I think 
they were all there, and his father. Mr. Stickney had not a large 
amount of money with him, unless it was father’s money. Father 
was inthe party. He didn’t have $75,000 or $100,000 with him. I 
did not ask my husband whether he had invested the money in my 
name, because I had confidence in him. The morning of the day I 
wrote the letter he brought the executors’ receipt to me, and I said 
in a laughing way, “I want this invested in my name.” I thought 
perhaps he did not understand it, so I added it to the note. My 
father furnished the money for the European trip. 


C. CUTTER sworn. 
Examined by Mr. SELDEN: 


I married a daughtér of Mr. Amos Kendall—Mrs. Babcock. The 
executors handed her distributive share of the receipts tome. I 
would obtain her receipts and hand them over to the executors. I 
invested the money, sometimes in my name and sometimes in hers; 

at first generally in her name, latterly in mine. Mrs. Stick- 
230 ~=ney at the death of her husband had no money, because she 
requested me to loan her money to pay some expenses with. 


Objected to by General Henkle (last sentence). 


I have know- ber since 1865. I have never known her to have 
any special experience in business affairs. I should say she was 
~apable to transact. business; cannot say about her experience. | 
do not know of any special business transactions of hers. I have 
never known her to conduct business on her own account; her hus- 
band generally did it. After her father’s death she had no business 
experience that I know of. In conversation with Mrs. Stickney and 
in assisting her to settle matters I have endeavored to ascertain the 
indebtedness of Mr. Stickney. It amounts to between $22,000 and 
$23,000. I know something of the value of the personal estate. 
Some of the articles named in the inventory are not worth as much 
as the appraisement. The amount of the appraisement is all the 
property is worth. I am familiar with the rea! estate described in 
these proceedings. I have had ten years’ experience in dealing in 
real estate in Washington. The aggregate value of the real 

estate at present market rates and upon the usual terms of 
231 sale would be $52,000, including the homestead at a valua- 
tion of from $18,000 to $20,000. 

Q. You may state, if you please, any intercourse that you have 
had with the adult defendants with reference to this litigation. 


Objected to by counsel for defendants. 


A. I saw both of the adult defendants some time about the last 
of Jan’y, 1882, and submitted to them a proposition which Mrs, 


y 
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Stickney had given me for the purpose of effecting a. settlement of 
their interests as heirs-at-law and next of kin, and, in accordance 
with her desire, I submitted to them the proposition recited in the 
twentieth paragraph of the bill, which they declined. I knew Mr. 
Stickney first in 1865. I do not know what his means were: eati- 
not say whether he was or not reputed as a man of wealth. Iknow 
he was living with Mr. Kendall, as I understood, as his secretary. 


Cross-examination by General HENKLE: 


I suppose Mr. Kendall was a liberal man. Mr. Stickney was his 
man of business, in part,and very much trusted by him. Mr. 
232 Kendall was quite fond of Mr. Stickney. I have since ascer- 
tained that before Mr. Kendall’s death Mr. Stickney was 
assessed with some property, but not $47,000 worth or anything 
like that. The only property was that at 6th & M Sts.and on H St. 
I was married after Mr. Kendall’s death, in 1871. I know of Mr. 
Stickney starting an envelope factory here between 1864 and 1866. 
He sold out after having it about 6 months. I do not think it ever 
paid a dividend. My estimate of Mr. Stickney’s debts ineludes the 
$6,000 on the Vermont-avenue property. I do not know whether 
Mrs. Stickney did any business herself. 


233 Defendants’ Exceptions to Auditor’s Report. Filed May 23, 1888. 
In the Supreme Court of the District of Columbia. 


JEANNIE K. STICKNEY ) 
vs. No. 8087, Equity Docket 22. 
EpWARD M. STICKNEY et al. ( 


The defendants except to the report of the auditor filed in this 
cause on the 24th day of April, 1883, and for grounds of exception 
show the following: 

Ist. The auditor says that “ the proceeds of the estate (that of the 
father of the plaintiff) coming into the hands of these executors 
was from time to time divided, and upon the receipt of the com- 
plainant to them her share was currently delivered to her husband, 
who, as the proof here shows, used to invest the same in his own 
name without the knowledge of the complainant and in contraven- 
tion of such express directions as she is shown to have given in the 
premises.” 

There is no testimony in the case showing or tending to show 

that Mr. Stickney, deceased, made investments of the money 
234. comidg into his hands from the estate of the father of plain- 

tiff in his own name “ without the knowledge of the plaintiff 
and in contravention of such express directions as she is shown to 
have given in the premises.” 

No witness testifies to this or anything like this, save the plaintiff 
herself, who is clearly incompetent to testify to it and to whose testi- 
mony the defendants objected at the time. 

This important conclusion of facts is therefore not based upon the 
evidence, and is against the presumption that the investment of the 


sieneeaemen en 


Pl ON eR SEE 0) coy ea 
it sahintetponliigy dr wie are schden ond kee ene 
EAE ee Wat RT es ny oy 


teen = 
phils entinet nade aapunida erate tT eT 
'e me * oe 


100 EDWARD M. STICKNEY ET AL. VS. JEANNIE K. STICKNEY. 


wife’s money by the husband, whether in his own name or hers, was 
with her knowledge and approval. 

2d. It is said at the top of the 2d page of the report: “ In Sched- 
ule A I have stated the account of such moneys as are shown to 
have come to the possession of the said William Stickney and not 

delivered to the complainant.” 
235 The auditor then proceeds to state substantially that the 
proofs trace the items enumerated in the first page of Sched- 
ule A into the bank account of the said William Stickney or into 
his use or appropriation of it. 

He also says substantially that there was also produced bank books 
and check books of the said William Stickney showing in most in- 
stances the specific use made by him of the money so being the 
share of the complainant derived from her said father’s estate. 

The bank books of Mr. Stickney do show deposits in his own 
name, sometimes contemporaneous with receipts of money belong- 
ing to his wife from her father’s estate, and corresponding in amounts, 
and sometimes near about the same time, from which it might fairly 
be presumed that it was the same money; but neither the bank 
book nor any other evidence in the case shows that these deposits 

were not made with the knowledge and approval of the plain- 
236 ‘tiff, or that he did not fully aceount to her therefor, save her 
own testimony, which is incompetent. 

od. Again, the auditor says on page 2d: “It will be seen upon ex- 
amination of the evidence taken in this reference that there is no 

rarrant for the presumption that the complainant assented to or ac- 
quiesced in the use or investment of her property by her husband, or 
that he undertook to reduce it to possession and treat it as his own ; 
on the contrary, the proof shows that she intended to retain the ap- 
parent as well as the real ownership, the nominal title as well as the 
equitable right, and that he considered himself as her trustee and 
proclaimed himself as such.” 

There is not a word of proof showing or tending to show that the 
plaintiff ever objected to any investment made by her husband, and 
in the absence of proof the presumption is that she did assent to and 
acquiesce in it; and so far as he is shown to have invested her 
money in his own name the presumption is that it was with her 

knowledge and approval. 
237 There is no evidence that she ever directed her money or 
any of it to be invested in her own name, save in a single 
instance, when the witness, Mrs. Jones, on page 21st, says she heard 
Mrs. Stickney say to Mr. Stickney, “ Now, Will., [| want you to in- 
vest this money in my name,” referring to the proceeds of the Chi- 
cago property. 

The fair presumption from this evidence is that she knew the 
other money had not been invested in her name. 

4th. The auditor’s conclusion that the use of the wife’s money by 
the husband (so far as the evidence shows it to be so used) was with- 
out her knowledge or acquiescence is not justified by the evidence, 
and the presumption is precisely the reverse. 

Sth. There is no pretense that there was any promise on the part 
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of Mrs. Stickney to pay back to the plaintiff the money of her 
father’s estate which came into his hands,and hence the conclusion 
of the auditor that she was creditor to the estate of her husband on 
this aécount is erroneous. 
6th. There is no evidence that the deceased liad not while living 
fully accounted to the plaintiff for all of her money which ever came 
into his hands. 
7th. The auditor’s conclusion that the plaintiff did not know of 
and acquiesce in the investments of her money by her husband is 
based solely upon her own testimony, which is incompetent. There 
is no other proof. 
For these and other errors of law and fact apparent on the face 
of the auditor’s report the defendants pray that it may, be set aside. 
E. C. WEAVER, 
5S. S. HENKLE, 


Solicitor- for Defendants. 
238 Decree for Sale. Filed Oct. 12, 18883. 


In the Supreme Court of the District of Columbia, the 12th Day of 
October, 1883. In Equity. 


JEANNIE Kk. STICKNEY ) 
vs. > No. 8087. 
EDWARD M. STICKNEY e/ als. j 


This cause came on to be heard upon the exceptions of the de- 
fendants to the report of the auditor and upon the record at large, 
and was argued on each side by counsel; and thereupon it is, this 
the 12th day of October, 1883, by the court ordered, adjudged, and 
decreed as follows: 

That the said exceptions be and they are severally overruled, 
with costs, and that the report of the auditor be, and it is hereby, in 
all things finally ratified and confirmed. 

That William Stickney, her husband, was justly indebted unto 
the complainant at the time of his death in the sum of seventy-eight 
thousand three hundred and seventy-one dollars and thirteen cents 
($78,371.13), and that no portion of the said indebtedness has been 
paid or satisfied unto the complainant. 

That the complainant, as administratrix of the personal estate of 
her deceased husband, is entitled in the regular course of her ad- 
ministration to devote to the reduction of the said indebtedness as 

against the defendants to this cause and each of them the 
239 undistributed balance of the personal estate of her intestate 

now in her hands and ascertained by the report of the auditor, 
to wit, the sum of thirty-two thousand two hundred and two dollars 
and eight cents ($32,202.08). 

That the complainant be, and she is hereby, empowered to with- 
draw from the registry of the court, upon satisfying to the clerk 
his lawful and customary commission or allowance in the premises, 
the fund of twenty-six hundred and fifty dollars and twenty-six 
cents ($2,650.26) heretofore by her paid into such registry under and 
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ow 


in pursuance of the order passed in this cause on the 23d day of Feb- 
ruary, 1883. 

That the real estate left by the said William Stickney at the 
time of his death and in the original bill and the report of the 
auditor set forth, or so much thereof as may be necessary in the 
premises, be sold for the payment of the commutation of dower of 
the complainant in the real estate so sold and of the costs and ex- 
penses of this suit and of the balance of said indebtedness hereinbe- 
fore decreed to be due unto the complainant after the application to 
said indebtedness of the said undistributed balance of the personal 
estate of the said William Stickney, deceased, as hereinbefore au- 
thorised. 

That Thomas R. Jones, of the city of Washington in the District 

of Columbia, be, and he is hereby, appointed trustee to make 
240 sale and conveyance of the said real estate, or so much thereof 

as may be necessary in the premises as aforesaid, and such 
sale and conveyance shall be free and clear from all dower and 
claim of dower on the part of the complainant. 

That before entering upon the discharge of his duties as such 
trustee the said Thomas R. Jones shall file in the clerk’s office of 
this court a bond in the penal sum of twenty-five thousand dollars 
($25,000), with surety or sureties, to be approved by the court or by 
one of the justices thereof, conditioned for the farthful performance 
of his duties as such trustee. 

That before making anv sale of the said real estate the said trus- 
tee, by public advertisement inserted for not less than ten days in 
soine newspaper or pewspapers published at the said city of Wash- 
ington, shall give notice of the time or times and place or places 
of sale and of the terms thereof, which last shall be as follows: One- 
fourth of the purchase-money in cash and the residue in three 
equal installments, payable, respectively, witb interest, at six, twelve, 
and eighteen months from the day of sale, for which shall be passed 
the promissory notes of the purchaser or purchasers, secured by deed 
or deeds of trust upon the property, or all cash, at the option of the 
purchaser or purchasers. 

That upon any such sale or sales the said trustee shall return 
into court a true account thereof, under oath, and upon the final 

confirmation of any such sale or sales. the said trustee, after 
241 deducting all necessary costs, charges, and expenses attend- 

ing the sale or sales, together with such his commissions as 
are fixed by the usual practice and allowance by this court, shall 
bring into court the residue of the purchase-money, whether in cash 
or in notes, for further order and direction thereon, and that the 
costs of this suit be paid out of the proceeds of the sale of the real 


estate aforesaid. 


CHAS. P. JAMES, Justice. 
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Appeal to Gen. Term. Filed Oct. 15, 1883. 
In the Supreme Court of the District of Columbia. 


JEANNIE K. STICKNEY 
v8. 8087, Equity Docket 22. 
EpWARD M. Stickney ef al. 


The clerk will please note an appeal in this cause from the decree 
of the court in special term passed October 12th, 1883. 


Oct. 15, 1883. 
HENKLE & DUHAMEL, 
Att’ys for Def’ts. 


Appeal as ordered entered by the clerk Oct. 15, 1883. 


242 Decree in Gen. Term Affirming Decree of Special Term and Ap- 
peal to S.C. U.S. Filed Apri 10, 1884. 


In the Supreme Court of the District of Columbia, in General Term. 
[In Equity. 


JEANNIE K. STICKNEY 
vs. No. 8087. 
EDWARD M. STIcKNEY et als. 


This cause came on to be heard in the general term upon the ap- 
peal taken by the defendants from the decree passed by the special 
term on the 12th day of October, 1883, and was submitted by coun- 
sel. 

And, it being suggested at the bar by the defendants’ counsel that 
the wife of Edward M. Stickney should be made party, the objection 
was and is overruled, the court being of opinion that she has no 
contingent dower interest, except subject to the claim of the com- 
plainant as creditor, in the real estate inentioned in the bill. 

Aud it is, this tenth day of April, 1884, ordered, adjudged, and de- 
creed that the said decree of the said special term be, and it is 
hereby, in all things affirmed with costs. 

And from such decree of affirmance the defendants in open court 
pray an appeal to the Sapreme Court of the United States, which is 
allowed. : 

sy the court: 


Db. K. CARTTER, 
Chief Justice. 


| 
| | 
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243 In the Supreme Court of the District of Columbia. In 
General Term. 


Tuurspbay, February 24, 1886. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices James and Merrick. 


JEANNIE K. STICKNEY 
US. 8087, Eq. Doc. 22. 
EpwWARD M. STICKNEY et al. 


Now, on this 25th day of February, 1886, come the defendants, 
Edward M. Stickney, William H. Stickney, George Stickney, and 
Carrie Stickney, the said George Stickney by his guardian ad 
litem, Olney G. Gibbs, and the said Carrie Stickney by her guard- 
ian ad litem, Robert T. T. Spencer, and pray an appeal from the 
final decree of this court in this cause entered on the 10th day of 
April, 1884, to the Supreme Court of the United States; which ap- 
peal is allowed, and the appeal bond is fixed at $500. 


244 Distrricr oF Cotumsra, To wit: 
To Jeannie K. Stickney : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal filed in 
the clerk’s office of the supreme court of the District of Columbia, 
wherein Edward M. Stickney, William H. Stickney, George Stick- 
ney, and Carrie Stickney, the said George Stickney by his guardian 
ad litem, Olney G. Gibbs, and the said Carrie Stickney by her 
guardian ad litem, Robert T. T. Spencer, are complainants and you 
are defendant, to show cause, if any there be, why the decree in 
said cause mentioned should not be corrected so that speedy justice 
be done the parties in that behalf. 

Witness 'D. K. Cartter, chief justice of the supreme court of the 
District of Columbia. 

D. K. CARTTER, Ch’f Just. 


Served the above order or citation on John Selden, attorney, &c., 
for Jeannie K. Stickney, by delivering a copy thereof to him in 
person March 4th, 1886. 


A. A. WILSON, Marshal. 
245 Appeal —. Filed Mar. 2,1886. R. J. Meigs, Clerk. , 
In the Supreme Court of the District of Columbia, the 27th Day of 
February, 1886. 


JENNIE K. STICKNEY 
vs. No. 8087. 
EpWARD M. StTicKney et al. 


Know all men by these presents that we, Edward M. Stickney, 


*, 
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William H. Stickney; Olney G. Gibbs, guardian ad litem for George 
Stickney, and Robert T. T. Spencer, guardian ad litem for Carrie 
Stickney, and William W. Kirby, are bound unto the above-named 
Jennie K. Stickney in the sum of five hundred dollars, to be paid to 
the said Jennie K. Stickney, her executors or administrators; to 
which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 27th day of February, 1886. 

Whereas the above-named Edward M. Stickney, William H. 
Stickney; Olney G. Gibbs, guardian ad litem for George Stickney, 
& Robert T. T. Spencer, guardian ad litem for Carrie Stickney, have 
prosecuted an appeal to the Supreme Court of the United States to 
reverse tlhe decree rendered in the above suit by the said supreme 
court of the District of Columbia : 

Now, therefore, the condition of this obligation is that if the above- 
named Edward M. Stickney, William H. Stickney; Olney G. Gibbs, 
guardian ad litem for George Stickney, and Robert T. T. Spencer, 
guardian ad litem for Carrie Stickney, shall prosecute his said appeal 
to effect and answer all damages and costs if he shall fail to make 
good his plea, then this obligation shall be void ; otherwise the same 
shall be and remain in full force and virtue. 

W. W. KIRBY. [seKAt.] 


Sealed and delivered in presence of— 


S. S. HENKLE. 


Approved : 
W.S. COX, J. 


246 Clerk’s Certificate. 


CLERK’S OFFICE, 
SUPREME CouURT OF THE DiIstTRIcT OF COLUMBIA. 
I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on file 
and of record in said office, and that said originals together consti- 
tute the record of the proceedings of said court in the cause of— 


JEANNIE K. STICKNEY 
v8. 8087, Equity Docket 22. 
EpwARD M. Stickney et al. f 


Witness my hand and the seai of said court this 18th day of 
March, 1886. 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 243. 
Edward M. Stickney, William H. Stickney, George Stickney, & 
Carrie Stickney ; George Stickney by his guardian ad litem, Oiney 
(;. Gibbs, and Carrie Stickney by her guardian ad litem, Robert T. 
Spencer, appellants, vs. Jeannie K. Stickney. Filed April 2, 1886. 
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Stipulation between Counsel. 
In the Supreme Court of the United States. October Term, 1888. 


Epwarkp M. Stickney, &c., Appellants, 
v8. No. 243. 
JEANNIE K. Stickney, Appellee. 


Certain exhibits which were filed by the complainant below, in the 
course of the proceedings there had in this cause before the auditor 
(Rec., pp. 54 et seg.), and which constituted and constitute part of the 
record of this case in the court below, and were thereunto returned 
by the auditor and therein filed by the clerk on April 24th, 1883, 
having been omitted from the transcript of the record filed in 
this court on April 2d, 1886, on the present appeal, it is this 9th 
day of January, 1889, hereby stipulated and agreed by and between 
the counsel of the appellants and the counsel of the appellee that the 
following and the following contents of the said exhibits be, and 
they are hereby, added to: and made part of the said transcript of the 
record filed in this Court. 

In Complainant’s Exhibit No. 1 (Rec., p. 54) the statement dis- 
closes that on November 12th, 1869, $120, 000 in U. S. registered 
bonds, issued under act of March 3d, 1865, stood to the credit of 

Amos Kendall on the booksgf the office of the Register of the 
248 ‘Treasury; that upon assignment of bonds in name of Amos 

Kendall $20,000 in U.S. registered bonds issued under said 
act were on November 23d, 1869, issued in the name of Mrs. 
Jeannie Stickney; that in U.S. registered bonds, under the same 
act, there were issued to William Stickney $6,300 upon assignment 
of bonds in the name of Amos Kendall, under date of January 18th, 
1870, and $20,000 upon transfers of bonds in the name of Mrs. Jean- 
nie Stickney under date of January 3lst, 1870. 

And that all of the $26,300 in such registered bonds thus issued to 
William Stickney were disposed of to other persons than his wife. 

Complainant’s Exhibit No. 2 (Rec., p. 62, f. 146) is a duly certified 
and authenticated copy of the letters testamentary, granted on the 
20th day of November, 1869, by the orphans’ court of the District 
of Columbia, unto William Stickney and Robert CU. Fox, as execu- 
tors of Amos Kendall, deceased. 

Complainant’s Exhibit No. 3 (Rec., p. 63, top) consists of authen- 
ticated copies, certified under the hand of the register of wills for 
the District of Columbia and the: seal of the supreme court of the 
said District, of the accounts of William Stickney and Robert C. 
Fox, executors of Amos Kendall, deceased, as peaaiainad by said ex- 
ecutors to, and, after examination, approved and passed by the said 
court between the 27th day of January, 1871, and the 10th day of 
January, 1880. The iast in the series of said accounts, being that 

approved and passed on January 9th, 1880, is verified as to its just- 

ness and correctness by the oath of the said Robert C. Fox. Each 

of the other of said accounts is so verified by the oath of the 

249 said William Stickney. Said accounts show, amongst other 
things— 
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1. That the said executors therein charged themselves with the 
following items, amongst others: 


Note of Mrs. M. A. Greene, in ful]_..-.-....-..-.-. * $20,960 00 


* “ Fannie Fox, ‘ ‘cna neg aban eat 10,000 00 
Received from Mire. W. Stickne LY, am ’t due said estate_ 16,037 57 
*k *K * * 
Jan’y 18th. aii initiate io aaa sasibaiah via sel taaiiie x aietimiadiail 6 92 f 
July 6, 7th. Note of J. McCalla.---__----- $57 77 
Aug. 2, 8th. Note of J. McCalla-.-.---.__-- 57 77 
115 54 
Dec. 28th. Rent to Dec. 15, from Mrs Clarke.------ 40 00 
1872. 
Jan’y 2d. 6 mos. int. on $70,000 (notes of E. M. Gal- 
isudet), at 6 per cent................ 2,100 00 t 
} * * * * * * | 
July 1. Int., 6 mos., on notes of E. M. Gallaudet, | 
ii ca ee 2,100 00 
: m Cash payment of notes of E. M. Gallaudet 
FR FN oie 4s co ccc csivniie mets cong aaa ioe 70,000 OO 
. “ Proceeds of sale of lot 14, sq. 200, for 
$30,000, 5 DAPUIONE...5 nic cig ian 9,000 00 
k * * 2k x * 
Oct. 21. Balance of purchase-money f'r sale, lot 4, 
A nhschuienth winch eehink oon aialaaiaiaia 25,000 00 
. “ Int. on same from July Ist to Oct. 10th, 
EIDE hihi ccd ches eresioh de Ws secon wc uaeaanbosieiiaticiueals 416 66 
Nov. 1. Rent from Gen’! Hintzleman for Oct.,’72- 125 00 
1 “6 mos. int. on note of T. B. Bryan for } 
$52,000, dated Apr. 1, 72, at 5 per . 


Dee. 16th. 250 Cash on judgment, in New York, 
against T. O. J. Smith... ..-- i 5,204 42 


2a. © mon: tnt. Ob Bevan 6 noe ice os cu cee * 300 


Cash frora J. uM Marshall, dividend from 
Pee BNA, ok cnn tude wee mee tain 15 75 
6 mos. int. on Bryan’s note... .. ......- 1,500 OO 


Jan. 


6th. U. H. Hutchins’ note, $500; int., $147.66_- 647 66 


Proceeds of sale of house 1223 14th St. 
N. W. to I. C. Cutter, for cash, the same 
having been taken in part payment for 
the sale of the Chicago property to Thos. 
Bb. Bryan (no commissions having been 
charged by the executors)....__----- 16,000 00 


* The said accounts, on the credit side thereof, contain, among other entries, the 
following: 


Feb. 


1870. 

Feb. 19. By paid Mary A. Kendall (now Greene) own note_...-.-.--. $20,960 00 
1870. 

Jan. 17. By paid Mrs. Fannie K. Fox, own note surrendered.-....... 
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1874. 


Feb. Sth. Proceeds of sale of 3 bbls. wine to. Gov. 
AGT TOP INGA 6 eo ois cc Kas 184 50 
April 15th. To semi-annual interest from Thos. B. 
DOTOR i ba secin sete anne 2,000 00 
July 3d. To proceeds of J. G. Naylor's note, $500 ; 
NM. PORTO So icueticcs cccindelaneaiae 662 75 
+ Apr. 15th. Add’ ‘am’t of semi-annual interest from r 
e- T. B. Bryan, on Chicago property, under 4 
ae . new arrangement, from Nov., 1873, to 
May 5, 1874, less 10 ver cent. discount 
Sol BO eG id os dcocn scm 28 42 4 
: No-. 5th. Int. from Messrs. Chase & Root_._-.---- 761 20 * 
t 24 tee « J. G.-é@ 8. 4: Beene 1,250 00 a 
; 1875. oe 
Z| Jan. dth.. U. H. Hutchins’ note, $500; int. to Jan. 1, a 
i 1875, 197 GO. sn ng panic eeutignomminge 677 50 
| May 138th. Int: from Mr. Chane... jccnsciceenies . 380 60 
rf g hag 6 8 Rinse ib saa 380 60 a 
; gune 7th “ “. § dG, € 8. 2. eee 1,260 41 a 
: - Nov. 5th. With cash from Chase & Root (int.)..--- 761 20 ‘a 
1876. a 
Apr. 22d. With cash from Lord, Day & Lord, N. Y., a 
being proceeds of funds received from | e- 
F.O. J. Smith belonging to this est. _ 463 40 
May 10th. 251 Interest from Chase_-.--. $380 60 . 
’ ” . tT ai lnnidt 380 60 4 
761 20 a 
June 30th. With rents from Chicago property from | a 
March 15 to date, as per statement of q 
. Recess, Fierce @ U0... scccon wsvwie *738 33 
' Dec. 19th. With amount in full of the distributive 
i share of the estate of Amos Kendall in 


the recovery against J. W. Lane, surety 
on error bond in the claim of Morse, 
Vailand Kendall against F.O. J. Smith, 


amount of net recovery being $1,779.28 815 53 
Dec. 29th. Cash received on account of Chase & Root 4 
NOLES... eee oc 00nd nemo wotnnenh SARIENON 17,713 82 4 


12th. Cash received from Rees, Pierce & Co., a 
CHICARO ~ 2... cnn nsw cade nee akemen 233 33 a 


M’ch 26th. Cash received from Rees, Pierce & Co., 


Feb. 


j CRICK oc isk eo ese catia ann eee 532 80 
jp “ 30th. Cash received on account of Chase & Root ae 
f NOES ... can sn crnddiivwudwanaaene 350 00 oe 


* On the credit side of the executor’s accounts appears the entry following : 


Ge a Page 


1876. 
June 30th. By payments on account Chicago property from Mar. 14 to 
f “June 19, 1876, per Rees, Pierce. & Oo. 2 odo ste snes yeas Qe 
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July 
Sept. 
Oct. 


Nov. 


Dec. 


18 


Jan. 


é¢ 


Feb. 


éé 
May 
Apr. 
June 


éé 


Sept. 


Oct. 


Nov. 


Dec. 


¢é 


Jan. 


Feb. 


EDWARD 


9th. 
29th. 


21st. 


24th. 


ae @, 


‘Zz? 


22d. 
sé 


19th. 


‘ec 


20th. 
20th. 
15th. 
24th. 
10th. 

3d. 
13th. 
14th. 


6th. 


66 


79 


11th. 


7th. 


¢é 


19th. 

8th. 

10th. 
9th. 


20th. 


19th. 
Sth. 


M. STICKNEY ET 


Cash received from Rees, Pierce & Co. -- 
‘és sé ‘6 ‘é be- 
ing net rents of Chicago property, as per 
statement dated Sept. 4, 1877 ---- ---. 

With cash from Rees, Pierce & Co. (rent)_ 
sy “ “John Reamer, rent for 
stable, Oct. 29 to Oct. 29, 1877_--- -.-- 

Cash from J. T. Armes, agent for Mr. West, 
rent of stable, 1 mo. in advance, from 
TOON, Dey ET Cie cies 

| REE SEAT EES F Spor aE 

Cash from Rees, Pierce & Co. -._- 


ores 
b 
VB 


With cash from Rees, Pierce & Co...---- 
“rent of stable, I mo., from Jan. 20th, 
UI ach Serta kdb cash dt nsec sacha ta nies ene 
With rent of stable, 1 mo., from Feb. 
| SE. ane TR ae Sees e SRA 
Cash from Rees, Pierce & Co. _....-.~--- 
Rent of stable, 1 mo., from date -__.----. 


‘é 6é és 


Cash from Rees, Pierce & Co. ....-.---- 
Stable rent from May 20 to May 31_---- 
Cash from Rees, Pierce & Co., Chicago- -- 
ae Pee PO UE iirc cca an es 


ec 


With second (2d) dividend from Jay Cooke 
eg I i ne anni melee identi 
Draft from Rees, Pierce & Co., Chicago 
I cic che een ah indies sn Shires wlll le 


NN EE SEE MEETS OR ABS ESTED 


SELES ME ge VOLTA TT ORIEN PO 
With rent of stable, 1 mo., to Jan. 4.----_ 
2 “from Rees, Pierce & Co., Chi- 
NS iin nichts tpt bennett 
Stable rent from Senator Allison ......_- 
With cash forsale of claims vs. Jay Cooke 
RT ee ea PIO MEE SES BAK AE 
With rent from Rees, Pierce & Co. 
With stable rent,1 mo., to M’ch 4th- 
“ rent from Rees, Pierce & Co.- 
With rent of stable to Apr’l 4th ~-_.___- 
“3 “from Rees, Pierce & Co... ---- 
Oe IN sindbis ined cenaiiaaaen 
i << “«  “ from Sen. Allison for 
mo. end'g June 4th, 1879 ............ 
With rent of stable from Sen. Allison for 
mo. end’g July 4th, 1879 ........-..- 


253 


od @ 


‘é e 


| fw 
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$417 


o74 


225 


20) 


- 


¥ With Chicago rents from Rees, Pierce & 
-. GFE: ss wenitaii'Gc'gs creel Gcskcoseb Goie lacked aeaaee ae Ga 
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$244 05 
‘| Sept. 6th. With Chicago rents from Rees, Pierce & 
4 DOM, <a < secs dhe ciitciesin cies wley eat gt solapaenalaga 266 66 
r 3 Oct. “« With Chicago rents from Rees, Pierce & 
: : OG. Si ck ss i waieanind aie eds 266 66 
- Nov 7. With Chicago rents from Rees, Pierce & 
a4 ODS sei csies <aicreatin sheciith inthis Gayla aaaae abt 266 66 
, Dec. 8th. With Chicago rents from Rees, Pierce & 
f CTD. cssintin ns vice as iss cen es aha aaa te Maines 240 00 
; With draft, proceeds of Chicago property. 33,370 88 
. 2. That in said accounts the said executors charged themselves 
1 with assets as follows: 
q In 1st account,approved and passed Jan. 28,1871, with. $221,396 40 
4q “ 2d account, approved and passed Jan. 4,1873, with. 127,966 17 
i. “ 3d account, approved and passed Nov. 16, 1875, with- 28,308 62 
f “ 4th account,approved and passed Jan. 9,1880,with. 62,063 77 
JOP in all, wih 6 ons Nichia aa eee $439,734 96 
od} That the said executors in said accounts claimed and were 
= 4 allowed commissions as follows: 
In said Ist account, 5 per cent. on $221,396.40__ $11,069 82. 
254 “«  « 2d account, 5 per cent. on $127,966.17 _- 6,398 30 
7 a . z « ™ *$12,508.62.. 615 43 
In said 4th account, 5 per cent. on $62,063.77 -------- 3,103 19 


' Mb csncibudiska cdc. Sided aeeeeee 


ee 


$21,186 74 


That the said executors in one of their said accounts claimed 


and received for the following payments: 


1869. 
Nov. 22d. By paid Mrs. J. Stickney 1 Camden & Am- 


poy KR. B. RONG, Vou. 2. cence keie 
" “By paid Mrs. J. Stickney 2 ($10,000) U.S 
bonds, appraised at 1.13} --..-.-.------ 
% “ By paid Mrs. J. Stickney own note sur- 
KONIG  ovciccnnsceugacnseangeen endl 

1870. 
Jan’y 21st. By paid Mrs. J. Stickney cash surplus in dis- 
tribution of DGNGG.. on ccc eeanwwuenes 
) “« «By paid Mrs. J. Stickney U. S. 5.20 bonds, 
| ‘appreteet at 1.10)... 
1 « «By paid Mrs. J. Stickney in furniture, at ap- 
u DIMIESG FRING i obs Senha 
July llth. By paid Mrs. J. Stickney cash (portion of 
4 sale of Kendall Green) - ieierdtinc cued totale aaa 


Feb. 5, 1873, on the dr. side of this account. 


$1,000 00 
22,700 00 
16,037 
251 82 
6,810 00 
701 95 


1,000 bad 


* The executors ‘aie no chains for comniissions on an item ral $16, 000 appearing, 
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1871. 
Jan. 16th. By paid Mrs. J. Stickney cash.----------. $215 50 


$49,216 84 
5. And that in other of said accounts the said execu- 
tors claimed and received credit for the following dis- 
tributions by them made to the said Mrs. Stickney, to 


wit: fT 
255 Between the date last above and January 3d, 
LB 7a, TOF SB GUTIDOHOO O acs Sonn can 29,444 24 

Between January 3d, 1873, and January 3d, 1875, for a 

TINE OE i nceinn ein ninmnind amma tenants . 6,334 344 
setween January 3d, 1875, and January 

9th, 1880, for a distribution of.._........ $6,131 62 

7,792 O7 


13,883 69 


Making an aggregate payment and distribution by the 
said executors to the said Mrs. Stickney, as per said 


I ah, 5 ao clas ‘al lies daras shaman erie late ged mal $98,879 11 
And exclusive both of the payment by 

“own note surrendered,” as above_ —_- $16,037 57 
And of the payment in “furniture,” as 

gneve, appenieei at ...... .... ....<~<. 1,500 00 


17,5387 57 


A net payment and distribution of-__.------- - $81,341 54 
COMPLAINANT'S EXHIBIT No. 4 

(Ree., p. 63, top) contains the inventory of the goods, chattels, 
and personal estate of William Stickney, deceased, returned, under 
oath, by Jeannie K. Stickney, his administratrix, to the supreme 
court of the District of Columbia, holding a special term for orphans’ 
court business, on the 9th day of February, 1882, and the appraise- 
ment made, under oath, in said inventory of such goods, chattels, 
and personal estate by George E. Johnson and Benjamin P. Snyder, 
the appraisers, In that behalf appointed by the said court. 

The said inventory shows assets, consisting mainly of furniture, glass, 
plate, paintings, pictures and engravings (the last three items be- 
ing valued, in the aggregate, at $322), books, watch and chain, 

bonds, and Stocks, appraised, in all,in thesuma of. $24,195 50 

256 The said inventory shows also money left by the 
deceased on deposit ($550.00), and collections 

made by his administratrix (including in such col- 
lections $3,038.80 on notes of T. R. Jones, $10,038.27 
by sale under deed of trust on note of Thomas L. 
Hume, and $151.81, prior interest, and $10,533.21, 
subsequent interest, and also the principal on note of 


fiee. 24. Piant) to the amount of . 2... 44. a $24,655 59 
Making in the aggregate the sum of._---. --..--- $48,851 09 


+ The items composing these distributions and the particular dates of distribution 
are omitted in the said accounts. 


ere oe — 


ee “a 


EDWARD M. STICKNEY ET AL. VS. JEANNIE K. STICKNEY. 


The said inventory shows also debts due to the estate of the de- 
cedent as follows: 

Note of E. M. Stickney, of Anamosa, Iowa, for $1,500, due March 
25-28, 1878. 

Bal. account on agreement (marked “ desperate” by the court) 
from Austin P. Brown, $3,000. 

Bal. due on note of Thomas L. Hume, after above sale under deed 
of trust, $182.56. 


Complainant’s Exhibit No. 5 (Rec., p. 63, top) is as follows: 


“Ree., Oct. 6th, 1879, of Wm. Stickney & R. C. Fox, executors, 
sixty-three ,°3; dolls. in full of Chicago rent to date. 


$63.33. JEANNIE K. STICKNEY. 
Complainant’s Exhibit No. 6 (Rece., p. 63, f. 147) is as follows: 
| | iB ‘ta rev, stamp BS a es a Baek. 
| | No. —. 
|| 2 cents. : 
ES | W asHinaTon, D. C., July 1, 1872. 
s 
|| d¢ : , 
ine Jay Cooke & Co., Bankers, 
— = : 
io Washington. 
|} & Pay to Jeannie Stickney or bearer seventeen thousand 
1c, |} one hundred & twenty-three .75 dollars. 
na WILLIAM STICKNEY, 
_ ROBERT C. FOX, &’rs. 
~ | | 
| [Stamped:] Jay Cooke & Co., Washington, D. C., July 1, 1872. 
| $17,123.75. 
And the check is unindorsed. 
257 Complainant’s Exhibit No. 7 (Rec., p. 65, top) shows that 


William Stickney, as secretary of the board of managers of 
the Columbia Institution for the Deaf and Dumb, received no salary 
from 1857 to December 31st, 1875, but from Jan. Ist, 1876, to Sept. 
30th, 1881, a salary of $600 per annum, and, in all, of $3,450.00. 

That William Stickney received salary from the Columbian Col- 
lege and from the university into which it was changed from July 
22, 1871, to May 1, 1875 (1 yr. 10 mos. 10 days), 5 per cent. on rents 


Sc esllieniied 


and tuition fees collected, with yearly allowance $500 for clerk hire— 


From May 31, 1873, to June 30, 1877, $1,800 per an., or $7,300 00 
“ — July 1, 1877, to Oct. 15, 1881, $600, gj, $1,975 00 


$9,325 00 
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That from the National Savings Bank he received as salary— 


From Feb. 1, 1872, to May 1, 1872, at rate of 8600 peran., $150 00 
eee Ss; 1or a; 1 8en. 1, STs, *"* 2 6,800 00 


“Jan. 1, 1878, to Dec. 1,1878, “ “ $1,000 “« “ 917 67 
“ — Apr’l1,1881, to Oct. 13,1888,“ “ 500 “ « 267 50 


$8,155 17 


That between May 1, 1887, and January 1, 1880, he received from 
the National Safe Deposit Company a salary of $50 per month, or, 
in all, of $1,600.00. 

That as secretary of the Board of Indian Commissioners he re- 
ceived from the United States a salary— 

From Jan. 1. 1876, to June 30, 1880 (43 years), of $3,000 
I, © acne is seis cs Gicer Sen ods Sain wo pp nine wkd Oca es $13,500 
From June 30, 1880, to June 30, 1881 (1 yr.) of $2,500 
IDS scien tw nnn 8a snes oti babi ance Gp manele 


$16,000 00 


258 Making (exclusive of salary received between July 22, 1871, 

and May 1, 1873, 1 year 10 months 10 days, as above) from 
July 22, 1871, to Oct. 15, 1881, 9 years 2 months 22 days, a total of 
$38,510.17. 

Complainant’s Exhibit No. 8 (Rece., p. 91) is contained in the letter 
of B. P. Snyder, which appears on page 53, ff. 53, 54, of the Record, 
though not marked there as an exhibit. 

Complainant’s Exhibit No. 9 is as follows: 


“T hereby certify that I was the physician who attended Mr. Wm. 
Stickney in his last illness. I saw him first on October 9th, 1881 ; 
his death occurred early on the morning of October 13th. 

The symptoms at first did not necessarily indicate danger, and it 
was not until a few hours before death that the fatal result seemed 
inevitable. From this time he failed with great rapidity. The an- 
nouncement of the hopelessness of his case was not made to Mrs. 
Stickney or to Mr. Stickney until I was convinced of it myself, at an 
early hour (2 a. m.) of the morning of his death. 


Nov. 4, 1882. W. W. JOHNSTON, M. D.” 


Complainant’s Exhibit No. 10 (Rec., pp. 91, 92) shows that where 
William Stickney for several years received $1,800 per annum on 
account of the law school he gave one-half of that amount to his 
brother for services rendered by the latter. 

Complainant’s Exhibit No. 11 (Rec., p. 97, f. 227) is as follows: 


259 “ DECEMBER 23D, 1879. 


Dear Wi: I wish ‘ Will’ to have $1,000 ofthe Chicago 
payment for his Xmas gift. Please bring check for that amount 


EDWARD M. STICKNEY ET AL. VS. JEANNIE EB. STICKNRY. 115 
and the balance invest in my name as I have asked you to do with 
all other monies accruing from my inheritance. 


A ffectionately, JEANNIE.” 
5S. S. HENKLE, 
Counsel for Appellant-. 
JOHN SELDEN, 
Counsel for Appellee. 
260 | Endorsed :] Sup. Court U.S. 1888, Oct. term. No. 248. 


Edward M. Stickney et al., app’ts, vs. Jeannie K. Stickney. 
Stipulation and addition to record. Filed Jan. 10, 1889. 
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Kepreme fo of the {ite States 


OCTOBER TERM, 1888. 


Epwarp M. Stickney, ef ai, 
Appellants, 
No. 243. 


DS. 


JEANNIE K. STICKNEY. 


Appeal from the Supreme Court of the District of Columbia. 


STATEMENT OF THE CASE. 


William Stickney, died intestate in this City, Octo- 
ber 15th, 1881, leaving the appellee, as his widow, but 
no children. He was possessed of quite a large per- 


_ sonal and real estate. 


His heirs at law were his brothers John N. Stickney, 
of Rockville, Connecticut, Thomas G. Stickney, of Ban- 
yor, Maine, Frank H.Stickney, of the District of Colum- 
bia, and the appellants, who are children and heirs of 
Moody Stickney, deceased, who was a brother of the 
said William Stickney. 

The three living brothers of the deceased after his 
his death, at the earnest request of the widow, executed 
to her releases for all their interest in the estate of 
William Stickney. Two of the appellants were then 
mninors, and the other two were adults. The minors 
could uot release and the adults declined to. 


- 
a] 
Mee 


a | 
: 
A 
“ 


~ 


Mrs. Stickney, in virtue of these releases, became 
the owner in her own right of three-fourths of her 
husband’s estate absolutely, and had a right to dower 
in the remaining fourth of the realty and her distribu- 
tive share in the personalty. 

The appellee was appointed administratrix in March. 
1882. She brought this bill in the court below, against 
the appellees alone, as heirs at law of her husband: 
seeking to recover as a creditor against the estate of 
the said Stickney a decree for $80,548.24, for which 
she claimed her husband was indebted to her for 
monies received by him from time to time from the 
estate of Amos Kendall, who was the father of ap- 
pellee, and which monies belonged to her separate 
estate; and which she claims remained under the 
care and control of her husband, and was inanaged 
and invested by him in his own name. 

She claims that nearly the whole of the real and 
personal estate left by her husband was purchased 
from her separate estate. 


She does not seek to hold the property itself as be- 
longing to her in equity as the cestui que trust of her 
trustee, but she seeks a decree against the estate of 
her husband as a creditor for the amount which she 
claims he appropriated from her separate estate to 
his own use. 


The two adult defendants below answered the bill 
denying the equities claimed, pp. 25 to 29, Ree. They 
also claimed the benefit of the statute of limitations. 
The two minors answered by their guardian, ad litem, 
asking the court to protect their rights. See pp. 22, 
23, Ree. . 


The case was referred to the auditor to ascertain 
and report to the court upon, and with the evidence 


before him: 


' 
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ist. Whether the complainant be acreditor upon or 
entitled to repayment out of the estate of her decease” 
husband upon account of the matters set out in the bill, 
and, if so, to what amount. Pp. 29, 30, Ree. 


The rest of the reference is iminaterial to the case 
here. 


The inquiries were directed without prejudice to 
any question upon the merits of the case. 


The auditor took testimony which he reported, to- 
gether with his findings, see Rec. 45 e¢ seg. He finds 
that complainant is a creditor of the estate of her hus- 
band to the amount of $87,371.13, and that the statute 
of limitations is no bar to her claim.  P. 49, Ree. 


The defendants filed exceptions to the report which 
are found on pp. 99, 100, 101, Rec. 


The case was heard before the special term, which 
decreed that the exceptions be overruled, and affirmed 
the auditor’s report in all things. That the decedent 
was indebted to the complainant in the sum of $78,- 
371.13. That no portion of it has been paid. That 
the unappropriated balance of the personalty in the 
hands of the administratrix, to-wit, $32,202.08, be ap- 
plied to the payment and the real estate was ordered 
to be sold to pay the balance. Rec. 101, 102. 


From which decree the defendants appealed to the 
General Term. Rec. 103. 


~ 


The decree of the General Term aftirmed the decree 
of the Special Term in all things. (Rec., 103). 


From which decree an appeal was taken to this 
court. 
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ASSIGNMENT OF ERRORS. 


First. The Special Term erred in overruling the 
defendants exceptions to the auditor’s report. 


Second. In decreeing the complainant was a creditor 
of her husband. 


Third. In decreeing payment out of the personalty 
and ordering the real estate to be sold to pay amount 
found by the auditor. 


Fourth. In overruling the defence of the statute of 
limitations. 


Fifth. The bill should -have been dismissed for 
want of equity. 


The court in General Term erred in not reversing 
the decree of the Special Term. 


FACTS. 
Some of the undisputed facts.are : 


First. Mr. Stickney and Mr. Fox, two of the sons- 
in-law of Mr. Kendall were his executors. 


Second. As the money of the estate was distributa- 
ble to the legatees, Mrs. Stickney from time to time 
gave her receipt to the executors for the money distri- 
butable to her, and Mr. Fox paid the money to Mr. 
Stickney. 

Third. These payments were made to her husband 
with her knowledge and consent. At all events there 
is no pretence that she ever objected to it. 
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fourth. Vhese payments to the husband began Jan- 
vary, 1870, and extended down to December, 179, 
covering many intermediate payments to the husband. 
(See schedule A.., pp. 50, 51, 52, Rec.) 


Fifth. From the receipt of the first money by Mr. 
Stickney, January, 1870, down to his death in 1881, 
she never demanded the money orany accounting for it, 
or even enquired what had been done with or how it 
vas nsed or invested. 


Siath. {t is not pretended that he ever at any time 
consulted her, or asked her pleasure as to how the 
money or any part of it should be used or invested, or 
what should be done with either the principal or in- 
terest, or that he ever told her what he had done with 
it. 


Senrenth. From the time the monies came into his 
hands until his death, he used and invested them in rea] 
estate or loans, or in whatever way his judgment or 
inclination snggested as absolutely as though they 
were his own, and that he made no discrimination be- 
tween his own money and that which came to him 
from his wife. 


These undisputed facts show a complete turning 
over aud surrender of the wife’s separate personalty 
to the husband, to be used and managed by him 
for their joint benefit, without any expectation 
or purpose of holding him to an accounting as her 
trustee, and much less that she or he supposed or in- 
tended the relation of creditor and debtor existed 
between. 


The truth about it doubtless is that she had the 
most implicit confidence in her husband’s integrity 
and business capacity as had everybody else who knew 


him. She confided also in his affection, 2nd she was 
willing that he should take and use her money as he 
pleased, expecting if she survived him to have his 


estate. 
There is nowhere the symptoin of a contract relation 
between them, either express or implied. 


S@ME STATEMENTS THAT ARF DISPUTED. 


Vrs. Stickney now claims that she supposed all the 
time that her husband was investing her money in her 
own name, and the auditor in his report, on p. 46 Ree. 
makes this astonishing statement: 


‘It will be seen, upon examination of the evidence 
taken in this reference, that there is no warrant for 
any presumption that the complainant assented to or 
acquiesced in the use or investmant of her property 
by her husband, or that hé undertook to reduce it to 
his possession and treat it as his own. On the con- 
trary the proof shows that she intended to retain the 
apparent, as well as the real ownership, the nominal 
as well as the equitable right, and that he considered 
himself as her trustee and proclaimed himself as such.” 


What is the testimony to sustain this claim of Mrs. 
Stickney and this statement of the auditors ? 


A witness, Anna R. Jones, (pp. 77, 78 Rec.), says she 
lived with the Stickneys about three vears as a mem- 
ber of the family. That on one occasion (p. 78) she 
entered the library while Mr. and Mirs. Stickney were 
conversing on the subject of the “ Chicago” property, 
Mr. Stickney was sitting at his desk and Mrs. Stickney 
was sitting in an easy chair, “I heard Mrs. Stickney 
say to him, ‘Now, Willi, I want you to invest this 
money inmy name.’ Mr. Stickney looked at her but 
made no reply.” : 

And that was allshe heard. This was between No. 
vember 1879 and 1880. 
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Mr. Stickney is charged in schedule A. p. 51. “ Dee. 
23d, 1879, from sale of Chicago property $7,770.89.” 

So if this fragment of a conversation proves any- 
thing, it is simply that Mrs. Stickney requested her 
husband to invest ‘27s money in hername. He did’nt 
promise to do it, but said nothing. 

if any implication is to be drawn froin this, it is 
that she knew that the other monies had not been in- 
vested in her name. This was the last of her money 
received by her husband, save some trifling sums. 


Mrs. Stickney, p. 97., testifies that the letter fonnd 
on pp. 114, 115, Ree., bearing date, Dec. 23d, 1879, is 
in her handwriting and was,,sent by her to her hus- 
band by a servant inan. iesays p. 98, that she found 
the letter in his desk at home; the desk was not lock- 
od. 

rhis letter was objected to when offered as evidence 


Rec. 97. 


The letter was clearly inadmwwissable, because it was 
not shown that Mr. Stickney ever received it. The ser- 
vant by whom she says she sent it, was not called, 
nor was his absence accounted for; the servant or some 
one else might have put it in the drawer; she does say 
when she found it there. It is altogether too dubious 
for testimony. 


But it is incompetent as a communication between 
husband and wife, and is excluded on the ground of 
public policy. 

State os. Bufiingtou, 20 Kansas, 599. 


On p. 96, at the foot, Mrs. Stickney says: 
“] supposed my husband had made investments in 


my name, as I had requested him to do always when 
money was received.” 
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On p. 97, Mrs. Stickney says: 


“T was not then aware that my money had not been 
invested in my name. I had nosuspicion that he had 
not obeyed my requests. At the times I had made 
them, he would sometimes smile and say that it 
wonld be all right.” 


This testimony is all incompetent upon the ground 
that conversations between husband and wife are ex- 
cluded upon the ground of public policy. (1 Greenlf.. 
254, 334, 343). 


The disability is not removed by See’s 876 and 877 
Rev. Stats., Dist. Columbia. 
Holtzman vs. Wagner, 5 Mackey, 15. 
Lucas Brooks, 18 Wail., at 452, 453. 


The auditors report of the testimony does not show 
any objection to the testimony of Mrs. Stickney, as to 
these points quoted, but the fact is she was testifying 
under objections to her competency as to all of it, but 
the stenovrapher has failed to note it. 

The objection to the competency of the witness or 
of the testimony may be made upon the hearing, or 
at any time if it be such incompetency as cannot be 
removed, as this is. 

Doan vs. Glenn, 21 Wall., at 35; 

York Express Co. vs Central R. R. Co., 3 Wall., 
at 113; : 

Shutte os. Thompson, 15 Wall., at 160. 


The exceptions, p. 99, show that objection was 
made at the time she testified to Mrs. Stickney, on 
the ground of competency. 


Emily Jacobs os. Hesler, 113 Mass., 157. . 
A wife testified before the auditor that she gave 


money of her separate estate to her husband, to invest 
or herin U. 58. bonds, which he promised to do, but 
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did not do, but used the money in his business. The 
anditor reported the facts ss above; if her testimony 
as to conversations between her husband and herself 
was competent, if not, then he found the faet to be 
that she placed the money in her husbands hands 
without any ayreement, and that he used it*in his 
business. The Supreme Court held the conversations 
incompetent. Mr. Justice Gray said: 


“Tt must be deeined incompeteut evidence as a con- 
versation between husband and wife.” 


The order referring the case to the auditor contains 
this clause, viz: 

“And the above inquiries are directed without any 
prejudice to any question upon the merits of the case.” 
Rec, 30. 


The testimony of Mrs. Stickney goes directiy to the 
merits of the case, and if there were otherwise any 
doubt about our right to 1aake the question on the 
hearing, or here it is clearly saved by this clanse of 
the reference. . 


Mr. A. P. Brown, on p. 92, et seqg., says that Stickney 
made him many loans extending from 1869 down to 
his death. He generally advanced him money on ac- 
counts against the Government which he gave Stickney 
powers of attorney tocollect. He would borrow a sum 
of money and make a payment or partial payment, 
and borrow it again; kept turning it over constantly. 
The highest be ever. had at one time was $20,000. The 
account is stated on page 92 to 95. At the time some 
of these loans were made Stickney told witness the 
money belonged to his wife. 

Mr. Plant, on p. 79, said to Mr. Stickney, “ You are 
buying 2 good deal of property?” Hereplied, “ I am 
buying in part for my wife and with her means.’ 
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Witness asked him for a loan of $10,000. He told wit- 
ness that he expected his wife would have the amount 
in a few days coming into her hands, and if she did 
he would let witness have it; which he afterwards did. 


Thedestimony of these witnesses simply proves that — 


Mr. Stickney was using some of his wife’s money, and 
was doing it for her benefit as well as his own. 


THE EVIDENCE DOES NOT SUSTAIN THE AUDITOR’S PINDING. 


I believe I[ have fairly cited all the testimony which 
the auditor must have relied upon to sustain his find- 


ing: 


“That there was no warrant for any presumption 
that the complainant assented to or acquiesced in the 
use or investment of her property by her husband, or 
that he undertook to reduce it to his possession, and 
treat it as his own. On the contrary the proof shows 
that she intended to retain the apparent as wellas the 
real ownership, the nominal title as well as the equit- 
able right, and that he considered himself her trustee 
and proclaimed himself as snch.” 


After exclading Mrs. Stickney’ stestimony, which is 
incompetent, what does the testimony show? Simply 
that Mrs. Jones heard Mrs. Stickney say, p. 78: “* Now, 
Will, [ want you to invest this (the Chicago money) in 
iny naine.” And Brown and Plant say that Mr. Stick- 
ney told him he was using his wife’s money insome of 
his investments. 


In the face of the admitted facts shown by the 
Record the auditor’s conclusion is absurd. 


THE ATTEMPT TO MINIFY Mr. STICKNEY., 


There is'a persistent effort to manify Mr. Stickney 
on the part of the appellee by attempting to show by 
her own testimony and that of her friends that about 
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all the means he ever had, except a salary of $1,200 
which he got as a Government clerk before his mar- 
riave, Was given him by her father in his lifetime, 
and by his misappropriation of his wife’s money after 
her father’s death. 


Mr. Snyder, a most zealous friend of Mrs. Stickney 
(pp. 66 to 77, Rec.) after enumerating many investments 
Mr. Stickney had, is asked by Mr. Selden, on p. 75: 


Q. “ Where, if you know, did ali the money come 
froin in these transactions which you have explained ? 

A. © My understanding is, it was from the Kendall 
estate.” The answer being objected to unless the wit- 
ness state how he understood if, says: “I understood 
it from a general knowledze of the family.” 


Q. “ Was your Knowledge founded in any degree 
upon his private affairs ? ” | 


A. “No, it was a yveneral understanding that Mr. 
Stickney was a poor nan when [ first knew him. I 
knew Mr. Kendall and most all the members of the 


family.” 


He admits on cross-examination that Mr. Stickney 
probably had real estate assessed for taxation at $47,- 
VOU, at the time of Mr. Kendall’s death, but says Stick- 
ney told him Mr. Kendall furnished it all. 


The testimony of Mrs. Stickney is very similar upon 
this point. 


The testimony shows that Mr. Kendall was for his 
day a very rich man, and that he was largely interest 
in the Telegraph in the beginning. Mr. Stickney was 
his private secretary, and Mr. Kendall had great faith 
in him. He was doubtless very useful to Mr. Kendall 
ahd assisted him in managing his affairs and Mr. 
Kendall may and probably did afford him oppertuni- 
ties for making money. 
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The fact is that William Stickney during his life 
was one of the most widely Known and highly es- 
teemed gentlemen of this citv; and his reputation for 
business capacity and integrity was scarcely second to 
that of any other manin thecommunity: He was pre- 


eminently a Christian gentlernan. 


Thomas G. Stickney, a brother, (p. 35) testifies as to 
some of the positions held by Mr. Stickney, and the 
emoluments. On p. 36, he testifies that as early as 
1864 or 1865, several years before the death of Mr. 
Kendall, the day before he sailed with his wife and 
Mr. Kendall for Europe he placed in witness’s hands 
for safekeeping during his absence $73,000. 


John N. Stickney, another brother, (p. 44) says the 
salaries from the different positions held by Mr. Stick- 
ney amounted to $6,000 per year, so that he was not 
the dependant the appel lat would make him appear. 


The appellants had no access to the books or papers 
of Mr. Stickney. All these, including his valuables in 
his box in the Safe Depesit, were taken possession of 
immediately after his death, and before she was ap- 
pointed administratrix by Mr. Stickney, and the only 
means appellants have of knowing what personal 
property Mr. Stickney died possessed of are the re- 
turns which Mrs. Stickney had made to the court as 


administratrix. 


Nor have they any means of showing how much of 
the money of the appellee which caine into the hands 
of her husband was returned to her or used for her ben- 
efit. : | 

True, the auditor finds the amount of Mr. Stickney’s 
indebtedness to his wife at the time of his death, but 
he had no evidence to base it upon save the amounts 
which originally came into hishands. Mrs. Stickney’s 
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e | testimony that she had received nothing but the $1,000, 
3 Christmas gift to her son, is incompetent and should 
rT have been excluded. 

O 

- | THE ESSENTIAL FACTS FSTABLISHED BY THE EVIDENCE. 

e | 1. Mr. Stickney and Mr. Fox were the executors of 

fs | Amos Kendall. 

S 2. As the money of the estate was ready to be dis- 

r. tributed a check was made by the executors payable to 

a | Jeannie Stickney, or bearer, (See Ex. No. 6, p. 113 Rec.. . 

s | and p. 63), which was collected by her husband and 
) placed to his own credit. Mrs. Stickney contempora- 
| neously gave to the executors her receipt for the 

amount thus paid over. 

. | 3. The money was taken and used by her husband 

; with her knowledge and consent. 

; 4. Daring the twelve years that Mr. Stickney lived, 

” | after the receipt of the first money, Mrs. Stickney 

a never required any accounting from him for her 

t money, or any part of it. 

j 5. That she never gave him any direction as to how 

71 to invest it, or even inquired how it had been used or 

4 invested. 

S 6. That she never at any time intimated to him in 
any way that she required or expected him to account 
for or pay back to her the money he had received from 

see the Kendall estate, or any part of it. 

: 7. That from the time the first money came into his 
; hands he used and invested and dealt with it in his own 
name, without consulting her or even telling her what 

. he was doing with it. 


| &. That down tothe time of his death she acquiesced : 
in this without objection or complaint. 
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DO THE FOREGOING FACTS MAKE MRs. STICKNEY A CREDI- 


TOR OF HER HUSBAND’S ESTATE AS FOUND BY THE AUDI- 
TOR? 
At cominon law all the personal property and money 
of the wife which was reduced to possession by the : 
husband became absolutely his. 
Tower’s vos. Hagner, 3 Whart., at 26. 
Kesner os. Trigg, 98 U.S., at 54. 


[In equity, however, the wife might have a separate 
estate which was not subject to the control of the hus- 


AY 1 | band and of which she had the absolute jus dispo- 
mii nendi as if she were feme sole. 1d. ) 
2 Caton os: Rideout, 1 MeNauzhton and Gordon, 
: | at 600. 
ey : 
ass This separate estate was usually settled upon trustee 
Be 413 for her use, but might be vested in herself without the | 
: | intervention of trustees. 
ay | : Hardy et al. vs. Van Harlingen, 7 O.S., 209. 
eee ae Jones vs. Clifton, 101 U. S., at 229. | 
Pett | As to the control and disposal of the income of her; 
he ageos separate estate she was as independent of the control , 
ls ) of her husband as though she were feme sole. 
he aggia Muller os. Bayley et a@l., 21 Gratt., 529. 
ip Hardy et al. vs. Van Harlingen, 7 O. 8., 209. 
iy | 
tae She might loan the income from her separate estate 
aes Et to her husband and take his note or bond for it,or | 
fi | on she might give it to him. She might beacreditor of , 
ae Piha | her husband, as to this, and enforce the obligation. 
Bis 4 
Ble | 3 MARRIED WOMANS ACT. 
hs , The Married Womans Act is contained in Sec’s 727 § 
ie 4 to 730 inclusive, Rev. Stats., Dist. Columbia. ; 
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I- Sec. 727. Makes the right of a married woman to 
‘I- her property, which she had at the time of. marriage, 
or acquired during marriage in any other way than 
by gift or conveyance from her husband, as absolute 
: as if she were unmarried, it shall not be subject to 
the disposal of the husband nor subject to his debts. 
Sec. 728. She may convey, devise, or bequeath her 
property with like effect as if she were unmarried. 


Sec. 729. She may contract with reference to her 
separate property as if she were unmarried. 

Sec. 730. The husband shall not be liable upon any 
such contract, nor liable for any recovery ayainst her, 
but execution may go against her sole and separate 


9 
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n, estate. 
By this act the wife becomes the absolute owner of 
' all her property, real and personal by operation of 


! law, and her separate ostate is no longer confined to 
| the estate which was settled to her use by deed or 
| devise, and she now has the jus disponendi of the 
principal as well as the income. i 
: 
. She may deal as to her separate property with all 
= the world, inelnding her husband, she may loan it, or 
‘ol give to her husband or anybody else without limit or : 
restraint. So far the construction of these modern 
enabling acts is uniform. 
As to what acts or facts will be construed into.a 
ite gift or loan from the wife to the husband, there is 
or | some diversity in the decisions of the courts in the 
of different States where these acts have been adopted. 


The only cases cited by the auditor to sustain his 
‘| conclusion that the use by the husband of his wife’s 
i money by her consent, without more, made him her 
‘27 trustee for the money, and made him or his estate 
liable to her as a debtor, are Johnston vs. Johnston, 7 
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Casey, 450; Gochenauer’s estate, 11 Harris, 460, and 
Gravill vs. Moyer, 9 Wright, 530. 

It will not be controverted but that the weight of 
wuthority in Pennsylvania sustains the auditor; but 
there are even there cases which do not. 

In Nagle vs. Ingersoll, 7 Barr., 204, the court says: 


“ Unquestionably a married woian, having a sepa- 
rate estate, may give it to her husband, or agree that 
he mnay receive the rents and profits during coverture ; 
and if she permits him to receive the income, without 
complaint, it is evidence of her assent.” 

Powell vs. Hankey, 2 P. Wms., 83. 
Pawlett vos. Delaval, 2 Ves., 663. 
Pakes vs. White, 11 Ves.. 225. 
Towers vs. Hagner, 3 Whart., 57. 


Towers vs. Hagner, 3 Whart., at 567, sapra, says the 
5 f 
court : : 


“ Accordiny to the legal effect of the agreement be- 
tween Towers and his wife, before marriage, Mrs. 
Towers continued the owner in équity of her estate as 
if no marriage had taken place. Her husband had no 
right whatever to her money nor to the rents and 
profits of her real estate. She had the right to dis- 
pose of them as she pleased, either by gift or loan 
as well to her husband as toa stranger; and that if 
lent to the former he was as much bound to repay 
her as the latter. If Captain Towers received any 
of her rents without her consent or anthority he was 
bound to account for them; but if he received them 
with her consent, without any complaint or objection 
being made, the presumption would be that they were 
a gift from her to him. Earl Digby vs. Howard, 6 
Eng. Com. Law Rep., 273.” 


McClinsey’s appeal, 148. R., 65. ° 


Here the husband received and used the rents of his 
wife’s house. After his death the wife administered 
and claimed these rents against the estate. 
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The court held that a gift was presumed to the 
husband ; citing Powell vs. Hankey, 2 P. Wims., 82. 
Clancey on Married Women, pp. 168, 199; Trustees 
Meth. Ep. Church os. Jaques, 3 John., Chy., 77. 


These decisions it is true were all prior to the 
modern enabling acts relating to married women, the 
first of which was passed in Pennsylvania in 1848. 
They applied to what was Known as the separate 
estate of married women. 


It was held in Pennsylvania and England and it is 
believed everywhere else that as to the separate estate 
of the married woman, where the deed of settlement 
gave her control of it, or of the income of it, her 
power of coutrol and disposal of it was as complete 
and absolute as thongh she were feme sole. She 
might sell it, or loan it, or vive it to strangers; and 
she might do the same with her husband. 


The doctrine of the modern Pennsylvania cases 
since the married woman’s acts is that if the husband 
uses his wife’s separate estate with her knowledge and 
¢éonsent he is presumed without any further showing 
to be her trustee and accountable to her in his lifetime, 
and his estate after his death for the money. 


I propose to show that this is the exception and not 
the rule. 


THE DISTRICT OF COLUMBIA DERIVES [TTS JURISPRUDENCE 
FROM MARYLAND. 


Although the decisions of the courts of Maryland 
since the cession are not of binding obligation in the 
District they are of greater weight and authority 
than those of any other State, as the same system of 
jurisprudence is common to both, and they are diver- 
gent only where legislation since the cession has made 
differences. 
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THE MARYLAND DOCTRINE. 
Grover & Baker Sewing Machine Company os. Rad- | 
cliff, 63 Md., 496, says the court, at page 500: F 


‘“ It has long since been the settled law of this State, 


: that the wife may become a creditor of the husband 
in respect of money or property belonging to her as : 
her separate estate which the husband has receined 


under .an express promise at the time of repaying her. 
But if such money or other separate property has been | 
received by the husband with the knowledge and ac- j 
quiescence of the wife, without such express promise 
at the time, no implied assumpsit, either legal or equi- 
table, will arise to supporta claim against the husband i 
or his estate. The wife having the jus disponendi of her i 
separate property, if she thinks proper to let her hus- 

band have it, or appropriate it without any express A 


promise or agreeimnent at the time to account for it, or 

repay her the amount so received or appropriated, she 

sannot afterwards set up a claim against the husband 

upon the footing of a creditor. In such ease she is 

taken to have acquiesced in the appropriation of the 

fund for the common benefit of herself and husband, 

and for the benefit of the family. Edelin os. Edelin, A 
| Md., 415, 420. Hill os Hill, 38 Md., 183,185. Kuhn 

os Stansfield, 28 Md., 210.” 


y 
The Farmers and Mechanie’s Bank of Baltimore 4 
vs Rebecca A. Jenkins, 65 Md., 245. 


The husband collected and used the money of his 
wife and finally failed, and she claimed to be a credi- A. 
tor. 


The husband and wife were both examined as wit- 
uesses. ‘hey both testified that he used her money 
with the understanding that it was to be returned to 
her. 


He says, p. 250, “the understanding was, it was her 
| 


property. “The understanding was, it was money 
in my hands, for which I was to be accountable.” 
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| “She did not consent that I should take them as nry ™ 
| own,” . 
: Q. “Why did you not repay her these sums of money a. 


or invest them for her benefit ?” 

| A. ‘“* Because I always considered that I had sufficient 
property to reimburse her at any time she might de- 
mand it.” 


The wife said she had requested him to invest her 


4 
rents for her. ‘“ He generally attended to my business 
Py in this way, I depended on him intirely.” They both 
f said there was no express promise to repay. 


The eourt says: ‘“ Now the relation of debtor and 
creditor may no doubt exist between husband and 
wife, growing ont of the receipt by the husband of | 
the wife’s separate estate, under a promise made at 
the time to repay her or to invest the same for her 
use. Bowie os. Stonestreet; 6 Md. 418. Kuehn ps. 
Stansfield ; 28 Md. 210. Hill vs. Hill; 38 Med. 383.” 


. 


At p. 249. “The burden of proof is upon Mrs. Jen- 
y kins, to show that this income from her separate 
estate was received by her husband under an agree- 
ment te repay her, or invest it for her use, and this 
A we think the evidence failed to establish.” 


“ A great deal is said in the testimony of both Mr’ 
and Mrs. Jenkins about a general understanding that 
the property belonged to Mrs. Jenkins and that Mr. 
Jenkins always considered himself accountable to her 

Fr for the income thus received by him. But when the 
m. direct question is asked as to the terms of the agree- 
ment, and when and where it was made, the answer 

is always evasive and unsatisfactory.” 


‘ Jenkins vs Middleton, 68 Md., 540, deeided in 
5 1888 : 
The husband used his wifes money in his business. 
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He failed, and the case was referred to the auditor’s 
to report the debts to be paid out of the fund. The 
auditor reported that the wife of Middleton was a 
creditor to the amount of $11,481,,and that she was 
entitled to recover her dividend upon that amount, 
And the court below aftirmed the auditor’s finding. 
The Court of Appeals reversed it; said that court: 


“It is settled upon the soundest reasons, that ifa 
man uses the money of his wife with her acquies- 
cence, She does not acquire a claim against him or his 
estate, unless at the time of the receiving or using of 
the money he made her an express promise to repay 
it.” “It is useless to agitate the question because it 
is the settled law of the court, not to speak of former 
decisions, it has recently been declared in Grover & 
Baker Sewing Machine Co. rs. Radcliff, 63 Md., 496; 
Farmers and Mechanics Bank os. Jenkins, 65 Md., 245. 
It is vain to argue that Middleton loaned the money 
to himself and his partner jointly. He could not be- 
come a sole debtor or a joint debtor to his. wife with- 
out an express promise.” 


If the Maryland doctrine is good law the appellee 
has no standing in court. 


I now propose to show that the Maryland doctrine 
generally prevails in the other States and in England. 


Monroe vs. May, Weil & Co., *) Kansas, 318. The 
court held that where a wife loans her husband’s 
money upon an agreement that it shall be repaid she 
becomes the creditor of the husband. 


Logan os. Hill, 19 Lowa, 492. 


The agreed statement of facts was that the wife had 
money of her own separate estate which she had at 
marriage; that she advanced this money to her hus- 
band at several times; that it was not intended as a 
vift, nor did she surrender it as such, but in good 
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faith with the expectation and promise that it should 

be repaid to her, and afterwards the husband gave two 
notes forit. It was held that as avainst the heirs she 
was entitled to recover. 


The court, Dillon J., on p. 498, says: 


“We lay down the rule as fnlly warranted by the 
authorities that where the husband borrows the wite’s 
separate money, and promises to repay it, equity, espe- 
cially where the promise is reduced to writing, and the 
rights of creditors are not prejudiced or defeated will 
enforce the contract against him, or if he is deceased 
against his estate.” 


Citing mnany cases. 


Kkmily Jacobs os. John B. Hesler 113, Mass., 157. 


The wife gave money of her separate estate to her 
husband as she claimed to invest for her in United 
States bonds, which he promised to do, but he. 
used it in his business. She filed this bill against the 
administrator to recover the money, or to enforce the 
trust. The auditor reported the facts as above, if. her 
testimony as to the conversations between her hus- 
band and herself were competent; if not, then he 
found that she placed it in her husband’s hands with- 
out any agreement, and that he used it in his business, 

The Supreme Court held that the conversation be- 
tween the husband and wife was incompetent, and 
there was no other on that point. 


Judge Gray said: 


“Tt must be deemed incompetent evidenee as a pri- 
vate conversation between husband and wife. 

The evidence being laid out of the cise, the only 
facts proved by competent testimony, faund by the 
master are, that the money was the separate property 
of the wife, placed by her in her husband’s hands, and 
afterwards.used by him in his business. There is no 
proof on the one hand that she intended that it should 
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be or knew that it had been so used; nor on the other 
that he received it on an agreement or trust for her 
benefit, or that she during the six years that after- 
wards elapsed before his death, made any claim to it.” 

‘* Upon these facts, we are of the opinion the bill can- 
not be maintained. A husband and wife cannot make 
contracts with each other, and though he may doubt- 
less be trustee for her, yet, when a wife with her own 
hands pays money of her separate estate to her hus- 
band, there is no presumption that he received it in 
trust for her, but the burden is on her to prove the 
fact. 

“In the absence of such proof the iwoney must be 
deemed to have been given to him with the intention 
that it should be applied to the use or benefit of either 
or both of them at his discretion.” 


This case is very nearly on all fours with the case 
at bar, and effectually disposes of the theory that Mr. 
Stickney held the money of the appellee as a trustee. 
‘All the reasoning of the Massachusetts case, applies 
with equal force to this case. 


There is the testimony of the wife to. conversations 
between herself and her husband held to be incompe- 
tent, and the committing of the money of her separate 
estate to the husband “ without agreement or trust for 
her benefit.” 


Jaton os. Rideout, 1 McNaughton & Gordon, 597, 


Mrs. Rideout had a separate estate in stocks in the 
hands of trustees. The dividends were paid into 
bank by the trustees to the credit at first of Mrs. Ride- 
out, butafterwards, for years to the credit of her husband 
After his death she was executrix. On settling her 
accounts the master found that she should be charged 
with 555 1., 8 s., 10 d., being the balance in the testa- 
tor’s name at Childs, his bankers. This money was 
the balance of the last half yearly dividend of 600 1, 
upon the wife’s stocks. She claimed to own this, but 
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the Lord Chancellor decided that it belonged to the 
estate of her husband. 


The husband was one of the trustees. 
The chancellor said: 


“A wife having property settled for her separate 
use is entitled to deal with the money as she pleases. 
If she directly authorizes it to be paid to her husband 
he is entitled to receive it and she can never recall it. 
If the husband and wife, living together, have for a 
long time so dealt with the separate income of the 
wife as to show that they inust have agreed that it 
should come into the hands of the husband to be used 
by him (of course for their joint purposes) that would 
amount to evidence of direction on her part that the 
separate income, which she otherwise would be enti- 
tled to, should be received by him. 


“Tn the present case that wasa sum of money which 
during the coverture hecame payable to the wife, and 
she undoubtedly had a right to direct the trustees to 
pay it into her hands or according to her special di- 
rections. Instead of doiny this, the custom that pre- 
vailed for a number of years was that the noney was 
received by the trustees or rather under their power 
of attorney by Messrs Currie, who by some authority, 
probably that of the trustees, paid it over to Messrs 
Childs, not to the account of the wife, but to the ac- 
count of the husband, and itis proved that at all times 
the account at Messrs. Childs was under the control 
of the husband. It must have been under his legal 
control by being carried into an account in his name, 
and I assume also that it was under his control with 
the assent and conenrrence of his wife, who had for a 
vreat number of years permitted him to deal with the 
fund, and never asserted her right to receive the sep- 
arate benefit of it.” 


“The money being paid in under these circumstan- 
ces, | consider precisely the same as if the wife had 
specifically authorized that mode of payment.” 


“The question then is, was the money at Messrs. 
Childs in the hands of the husband, as husband, or 
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as trustee. In the first place it ought not to have got 
into his single hands as trustee at all, but it ought 
to have been under the control of himself and the 
other trustees. Messrs. Currie received it for the hus- 
band, and then with the_joint concurrence of both 
husband and wife paid it to the hushand’s separate 
account with Messrs. Childs, the wife knowing it, and 
Jor years permitting them so to deal with it without 
any interruption on her part. It appears to me then 
that this payment was made to the husband, as hus- 
band, and not as trustee.” 

“The practice between the husband and wife is 
proper evidence to show acquiescence and concur- 
rence.” 


See the manv cases cited by the editor. 


This case is also identical with the case at bar in the 
essential features of it. The husband was one of the 
trustees into whose hands the inoney came, and the 
trustees paid over the money to Messrs. Currie, who 
paid it into the bank to the credit of the husband. 
The money never went into the hands of the wife. 
There is no evidence that she receipted to the trustees 
for it, as Mrs. Stickney did in this case, but the pre- 
suinption was that it went to the credit. of her hus- 
band with her assent. This course of dealing ran 
through a series of years, as it did in our case for 
twelve years. | 

The chancellor held that from these facts it would 
be presumed that the wife intended the husband to 
have and control the money for their joint benefit and 
that he received the money as husband and not as 
trustee, and that the wife could not hold his estate to 
account for it. 


If good law, it is conclusive of this case. 


Muller os. Bayley et al., 21 Gratt., at 529, said 
the court of appeals: 
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“A wife who has an absolute separate estate with 
power to dispose of it as she pleases, and therefore - 
with power to throw the proceeds of the sale into the a 
sea, if she pleases, can surely devote it to the benefit re 
of her husbind, and to the payment of his individual oe 
debts. She cancertainly give it to anybody in the — 
world, but her husband, and why not to her husbind 
also.” 


Hardy et al. os. Van Harlingen, 7 O. S., 209. 


The court held that where a married woinan allows 
her husband to use her separate money, and invest it 
in his own name, the presumption is she intended a 
gift to him. : 


THE HUSBAND AS TRUSTEE, 


The circumstances of this case all show that Mr. | Be 
Stickney used the money of his wife as husband and a 
not as trustee. As executor together with his co-exeen- 
tor he took the receipts of the wife for the monies, 
and the money was then paid over to him as husband 
with her knowledge and consent. 


It is conceded that a husband may act as trustee for 
his wife, but it is where he expressly assumes so to 
act, and where, as such, he promises at the time he re- 


ceives the money to account to her for it, or to invest 

it for her. In that case he, in his lifetime and after 
| his death, his estate is liable to her for it. 
; Walker os. Walker, 9 Wall., 743. 
\ : Jacobs vs. Hesler 113, Mass., supra. 
| Caton os. Rideont, 1 McNaughton os. Gordon, 
| supra. 

As to her separate property the wife is feme sole, 


and her husband has no more right to interfere with 
it than a stranger. The circumstances that would 
make a stranger her trustee would vest a trust in the 
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lusband. Being jfeme sole gquoud her separate prop- 
erty the wife needs no trustee. 


THE WIFE SUI JURIS. 


Sinee the enabling statutes, the wife is sui juris as 
to her separate property, and may sue in her owr. 
name any one who interfers with it, even her hus- 
band. She may loan her separate money to her hus- 
band and enforce payment as against a stranyer. 

Emerson os. Clayton, 32 [11., at 498. 

Strong vs. Skinner, 4 Barb., at 555. 

Monroe os. May, 9 Kan., 473. 

Drury os. Briscoe, 42 Md., 155. 

Logan os. Hall, 19 §a., 491. 

Wells Sep. Pro. Mar. Wom., Sec. 373 ef seq., and 
cases cited. 


STATUTE OF LIMITATIONS. 


The disability of a narried woman being removed, 
the statute of limitatious so far as her separate prop- 
erty is concerned, applies to heras wellas toany other 
person. 

srown vs. Cozens, 51 Me., at 305, 306, 307. 
Castner 0s Walrod, 83 I11., 176. 

Wilson vs. Wilson, 36 Cal., at 450 ef seg. 
Wells Sep. Pro. Mar. Wom., Sec. 658. 


S. S. HENKLE, 
Counsel for Appellants. 
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